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LAW REFORM IN THE UNITED STATES AND ITS IN- 
FLUENCE ABROAD. 


The United States of America having been originally 
settled by emigrants from different parts of Europe, have 
not heretofore contained, and do not now contain, an entirely 
homogeneous people. The predominant, greatly predominant, 
element has been English, but there came in the beginning groups 
of Dutch, Germans, Swedes, French and Spaniards, and in later 
days there have been large immigrations of Irish, Italians, Hun- 
garians and Scandinavians. Each group of incomers brought 
with it, of course, many customs of its own people, and these 
customs naturally impressed themselves, to a greater or less ex- 
tent, upon the laws of the new community. This was natural, 
and the more natural, because the people found themselves in a 
new continent, whose physical features differed not a little from 
those of the continent out of which they came. 

The members of a new community may be supposed to have 
little leisure for formal enactments, except under the pressure 
of a special exigency, such as that which prompted the passen- 
gers of the Mayflower to formulate the first code of the new 
world. Thus it happened, that neither the novelty of their sit- 
uation, nor the diversities of their people were strong enough to 
force a general revision or compilation of their laws, during the 
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colonial period, and the colonists enacted a few laws for their 
special needs, and for the rest drifted on, leaving the judges and 
the lawyers to grope their way as best they could, whenever the 
few disputed questions that arose came forward for judgment. 

There were other questions indeed more nearly affecting the 
daily lives of the colonists; they had moreover judges whom 
they could trust, learned and God-fearing men, and they knew 
that they could rest without fear of judicial usurpation, whiie 
they filled their habitations with home comforts and built on 
secure foundations the massive walls of their new States. 

The transactions of the first settlers would for the most part 
naturally relate to the division and transfer of land, and the 
commerce kept up with the mother country. In those colonies, 
of New England especially, where the land was parceled among 
freeholders, and held in small quantities, the titles would be sim- 
ple and the transfer as informal as possible ; in those colonies 
like New York where the estates were large and divided into 
manors, it might be expected that the titles would be more like 
those of England, technical and complex. What diversities were 
thus created in the different colonies it would be useless now to 
trace because the tendency to simplification has been continuous, 
from the first settlement to the present time. Even so early as 
1829 a writer in the American Jurist closed an article on the 
Law of Real Property as follows: — 


‘In the preceding pages we have been able to give nothing more than a very 
general view of some of the alterations in the law of real property, which have 
been made in the United States. We had intended also, to speak of tithes, 
wills, real actions, equitable interposition, and some other subjects treated of 
by Mr. Humphreys: but we fear that we have already trespassed on the pa- 
tience of our readers. Enough, however, has been stated to show not only 
that a complete revolution, but a substantial improvement, has been made in 
this country in the law of real property. The nature and extent of this im- 
provement will perhaps be placed in a stronger light by the following recapitu- 
lation of changes that have been made in one or more of the States. 

(1) Abolition of feudal tenure, including copyholds: (2) Abolition of 
tithes: (3) Making both the real and personal property of intestates descend 
to the same persons: (4) Enabling parents to become heirs to their children: 
(5) Abolition of primogeniture, and preference of males in descent: (6) 
Making all estates descend in the same course, whether acquired by purchase, 
or by descent from paternal or maternal relations: (7) Abolishing the prefer- 
ence of male stocks in descent: (8) Enabling half-blood relations to inherit. 
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(9) Making husband and wife heirs to each other in case of failure of blood re- 
lations: (10) Making seizen of land pass by the mere delivery of the deed: (11) 
The general registration of deeds: (12) Making a fee simple pass without the word 
‘heirs’ or any equivalent, where a less estate is not expressed: (13) Enabling 
tenants in tail toconvey estates in fee simple without a fine or recovery: (14) 
Enabling married women to convey their estates, and bar their dower without a 
fine: (15) Change of joint tenancies into tenancies in common: (16) Removing 
the disabilities of alienage with regard to real property: (17) Abolition of the 
doctrine of tacking in mortgages: (18) Placing land mortgaged, as well as the 
debt for which it is security, at the disposal of the mortgagee’s executor: (19) 
Making all real estate liable to execution for debt, and having it sold on execu- 
tion, like personal property: (20) Rendering real estate assets for payment of 
all debts without any preference: (21) Shortening the time of limitation. 
“The object and effect of the changes that we have enumerated, are to render 
the principles of law applicable to real property more simple and equitable; 
the rules of construction more conformable to common sense; the modes of 
transferring it more cheap, direct and expeditious; the title to it more clear 
and easily investigated, and in consequence its purchasers more secure.” ! 


That portion of the law of England with which the colonies in 
their time and the States afterward seemed least disposed to 
interfere was the law of procedure in the courts, Now and then 
they passed an act for the ‘‘ amendment of the law.’’ Some of 
them are curiosities in their way, as for example the following 
extract from an ‘‘ Act for regulating trials upon writs of right,”’ 
passed by the Legislature of New York in 1786: — 


‘Whereas formerly trials upon writs of right were by battle, or the grand 
assize; And whereas the barbarous custom of trial by battle hath deservedly 
fallen into disuse, but hath never been abrogated by law; And whereas by the 
institution of the trial by the grand assize four knights are to be summoned to 
elect the recognitors; And whereas there is not, nor cannot by law, be any 
such order of men in this State. 

“T, Be it enacted by the people of the State of New York, represented in 
Senate and Assembly, and it is hereby enacted by the authority of the same: 
That trials by battle in all caseg, shall be, and hereby are forever abolished. 

“TI, And be it further enacted by the authority aforesaid: That in all writs 
hereafter to be issued for summoning electors of the grand assize, instead of 
the words, ‘ Four lawful knights of your county girt with swords,’ the 
words, ‘Four good and lawful men of your county,’ shall be inserted: And 
that every of the said men, to be summoned and returned to make elections of 
the grand assize, shall always be such as are, or shall be, duly qualified to vote 
for Senators, according to the Constitution of this State.” 


1 American Jurist, pages 28-97. 
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The tenacity, we might almost call it servility, with which 
judges and lawyers followed the practice of the English courts, 
would seem incredible, did we not see, even in this our day, the 
tenacity with which the judges and lawyers of great States like 
Virginia and Illinois follow the same practice, though it has 
been long discarded in its original home. 

My legal brethren will smile when I tell them that during my 
student life I copied day after day, such trash as the following (I 
quote from memory): ‘* Andbecause the justices now here are 
not yet advised what judgment to give in and upon the premises 
the process thereof is continued of the plea aforesaid between the 
parties aforesaid until the’’ first day of the next term. And so 
the record went on, as the case stumbled along from term to term 
and year to year, because the delay could not be otherwise ex- 
plained. An action to recover land went through under a fiction. 
Our old law books, American and English, are filled with reports 
headed, ‘*Ex dem ;’’ I wonder that some wag had not irreverently 
changed the e to ana! I have myself copied a declaration in trover, 
complaining that the plaintiff had casually lost 300 pigs of lead, and 
the defendant had found them, but refused them to the true owner. 
How many of these forms of action existed, nobody seemed to 
know. A royal commission in England reported so late as 1831 
that, ‘* There is at present no authentic enumeration of actions in 
the law of England, but the register contains a variety of writs, 
and is said to comprise most of those for which authority is to be 
found.’ Ifa mistake were made in bringing the action, as if 
trespass were brought instead of trespass on the case, or assump- 
sit instead of covenant, or replevin in the cepit instead of re- 
plevin in the detinet, woe befell the suitor. I came near losing 
a case ona policy of insurance, by declaring in assumpsit. When 
the policy was produced at the trial, the defendant’s counsel in- 
sisted that it had a seal and sothe action should have been cov- 
enant. There was indeed a mark on the paper, as if it had been 
stamped with a seal or something like it, but the impression was 
faint, and the judge looking at it without his glasses said he 
could see no seal and denied the motion for a non-suit. Another 
suit hinged on the all-sufficient question whether an action 
for a quantity of cattle horns should have been in the cepit 
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or the detinet. I have forgotten whether the plaintiff lost 
or won. 

Besides these grotesque forms of action, there was another 
tremendous chasm between law and equity. It was not uncom- 
mon to have a case decided against the plaintiff because he had 
entered the wrong door of the temple of justice. He should, 
so said the judges, have gone into equity; or perhaps having 
gone into equity, should have begun at the law. Indeed it 
happened sometimes, that when his action at law had been dis- 
missed and he had gone into equity, he was told that he must go 
back into law, for the court had misdirected him, had mistaken 
his remedy. It is said that on one occasion in England, when 
the judge, after deciding against the action, observed that the 
plaintiff might resort to a court of equity for relief, Erskine 
ejaculated in a tone of inimitable simplicity: «* My Lord, would 
you send a fellow-creature there? ’’ Intolerable as this state of 
things was the lawyers clung to it with a grasp as firm as if it 
were the sole plank to keep them from drowning. Every effort 
for something better was voted down or howled down. The 
sages of the law, as they are gravely called, the great lawyers 
of New York, and of England as well, frowned upon the icono- 
clast who sought to break the graven images in their temples. 

The practice of the courts of New York was modeled after 
that of the courts of England. Little of the comparative 
simplicity and directness prevailing in some of the other States 
was to be found in New York. It thus happened that as the 
burden was there felt the most, the earlier and stronger became 
the efforts to throw it off. Agitation began soon after a revision 
of the constitution of 1826, and it increased in intensity until 
another constitutional convention was called. As early as 1842 
a bill was submitted to the legislature ‘* for the more simple and 
speedy administration of justice in civil cases in the courts of com- 
mon law,’’ another for the like in the courts of equity, and a third 
‘to simplify indictments.’’ Law and equity being separated by 
the constitution of that day, the first two bills had to be kept apart. 
They may be found in Assembly Document 81 of 1842, and be- 
came forerunners of and often identical with the code of 1848. 

In the convention of 1846, Mr. Campbell P. White, a mer- 
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chant of the city of New York, introduced the following 
resolution : — 


‘“* Resolved, That it be referred to the committee of the judiciary, to inquire 
into the expediency of providing in the constitution for a systematic and 
thorough reform of the courts of law and equity for simplification and reduc- 
tion of the antiquated, artificial and ponderous forms of legal and equitable 
proceedings, and ultimately, for the enactment and codification of the vast 
mass of unwritten law and equity, in order that the people may know the legal 
and equitable rules, by which they must be governed; that litigation may be 
diminished and justice more promptly administered, and also for the exten- 
sion of the right of trial by jury to all practicable cases.”’ 


The resolution was adopted, and when the convention ad- 
journed the constitution recommended by it contained two pro- 
visions for reforming the law. One directed the legislature to 
appoint three commissioners for revising the practice of the 
courts of record, the other to appoint a like number of commis- 
sioners for reducing into a written and systematic code the whole 
body of the law of the State, or so much as they should deem 
practicable and expedient, specifying such alterations and amend- 
ments as they might recommend. 

The two commissions were promptly organized; one for 
practice and pleadings, the other for a generalcode. Theformer, 
in accordance with a memorial from fifty lawyers of the city of 
New York, was instructed to ** provide for the abolition of the 
present forms of action and pleadings in cases at common law, 
for a uniform course of proceeding in all cases whether of legal 
or equitable cognizance and for the abandonment of every form - 
or proceeding not necessary to ascertain or preserve the rights 
of the parties.”’ 

The first to begin work was the commission on Practice and 
Pleadings. The task before it was difficult. One member, a 
foremost practitioner at the bar, resigned his place rather than 
comply with the command of the statute. The other two had 
expressed opinions against changes so sweeping, one in a book 
published by him shortly before on the practice, and the other 
in a report to the legislature, but with a brave and conscientious 
disregard of opinions no longer held, they entered upon the 
task with the new member and the three went to work witha 
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will. The commission thus reorganized had first to devise a new 
system, then arrange its details in the form of a code, and lastly 
to encounter the opposition of almost their whole profession. 

An incredulous and therefore hostile but powerful body of men 
had to be overborne, a community, accustomed to be led by it, had 
to be assured of safety in following a few reformers, a system 
which had the countenance of ages had to be superseded; the 
prejudices of five to ten thousand lawyers had to be disregarded 
and the habits of their daily lives reversed, hundreds and thou- 
sands of books, peering from the shelves of their libraries, had to 
be reduced to nothingness. In the face of these obstacles, they 
were to take the responsibility of recommending their new fabric 
as capable of doing all the work of the old and doing it better ; 
in short, they were to enact a new system of procedure, fashion 
it into a form easy to be understood, gain and keep the confi- 
dence and support of the people, and finally to conciliate the 
judges and lawyers of the State. It may be interesting to note 
some particulars of the struggle. 

Though the great speech of Lord Brougham was made in the 
- House of Commons in 1828, on a motion for a commission to 
inquire into the defects occasioned by time and otherwise in the 
laws of the realm, and into the means necessary for reducing the 
same, yet the resolution accepted by him and passed authorized 
only an inquiry; into the origin, progress and termination of 
actions in the superior courts of common law and matter con- 
nected therewith and into the state of the law regarding the 
transfer of real property. 

The commissions which followed this resolution were very con- 
servative in their recommendations. 

The third report of the one to ‘inquire into the prac- 
tice and proceedings of the superior courts of common law,”’ 
1831, signed by Justices Alderson and Patterson, Baron Bosan- 
quet and Sergeant Stephens, pronounced unhesitatingly against 
the abandonment of the forms of action, and declared that the 
rules of pleadings then in use made up ‘‘a system the great ad- 
vantages of which’’ they had ‘elsewhere endeavored to illustrate.’’ 

The general impression among lawyers in the United States 
and in England seemed to be, that the two systems of law and 
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equity, separated as they were, and the forms of action were 
eternal entities, founded in the nature of things. Judge Cowen, 
a very learned man, one of the judges of the New York Su- 
preme Court, expressed the opinion, that we had not yet sounded 
the depths of trespass on the case. The great Judge Story was 
reported to have died in the belief that equity could reform a 
policy of insurance. The Supreme Court of Massachusetts pro- 
nounced judgment against Byrant, on a demurrer taken to one of 
his pleadings when he was at the bar, expressing great regret that 
they were obliged to decide as they did. I myself heard an em- 
inent attorney-general of New York, so late as 1846, declare in 
a public meeting of the bar, that the wit of man was not equal 
to the task of blending legal and equitable actions. 

In the famous report written by Judge Story, and signed by 
himself and Metcalf, Greenleaf, Forbes and Cushing, in which 
there is a strong recommendation to codify most parts of the 
common law, there was a guarded disclaimer of the desirability 
of a code of procedure. Here is their language: ‘* For these 
reasons the commissioners are of opinion, that it is not ~ 
advisable at present to codify this branch of our jurispru- 
dence. It would rather seem desirable, if any thing is to be 
done, to reduce to a more simple form and disembarrass it of 
some of its cumbrous and inconvenient appendages.”? At a 
banquet of the New York City Bar in 1850, one of its eminent 
members proposed as a toast, ** Jack Cade and Jack Code!”’ a 
toast, which I was told, being myself abroad, was drunk with 
great eclat! Well, Jack Code has been since careering from 
State to State and from hemisphere to hemisphere, in a marvel- 
ous way, enough one would think to make the recalcitrant law- 
yers of the present age blush and repent. The tide of derision 
has been turned back, as witness the irony of the tones, uttered 
by the present Chief-Justice of England, at a reception given 
him in 1883 by the New York State Bar Association, which are 
especially relevant at this point though they anticipate a little 
the history I am giving: — 

‘You have lately procured, may I say most wisely, a great national park, 


into which the beauties and glories of nature, and strange and eccentric forms, 
which natural objects sometimes assume, may be preserved forever for the 
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instruction and delight of the citizens of this great republic. Could it not be 
arranged that, with the sanction of the State, some corner in that one park, 
should be preserved as a kind of pleading park in which the glories of the 
negative pregnant, absque hoc, replication de injuria, rebutter and sur-rebutter, 
and all the other weird and fanciful creations of the pleader’s brain, might be 
preserved for future ages, to gratify the respectful curiosity of your descend- 
ants, and that our good old English judges, if ever they revisit the glimpses 
of the moon, might have some place where their weary souls might rest, some 
place where they might still find the form preferred to the substance, the 
statement to the thing stated.’ 


The New York commissioners reported to the legislature the 
first installment of the Code of Civil Procedure in February, 
1848. It was soon enacted and went into effect on the first of 
July, 1848. Stated in fewest words, its essential features were 
the demolition of the forms of action, the abolition in that re- 
pect of the distinction between actions at law and suits in equity, 
and the substitution of one form of action for the enforcement 
or protection of private rights and the redress or prevention of 
private wrongs, in which one action should be determined all 
the rights of the parties, legal or equitable in respect of the sub- 
jects in litigation. 

Though this revolution in legal procedure encountered the 
most violent opposition from lawyers in New York, the example 
was speedily followed by other American States. The begin- 
ning was made by Missouri, led by Mr. Justice Wells, District 
Judge of the United States for that District. Then came other 
States and most of the territories, at different times, numbering, 
I believe, twenty-five already. I am not sure that I can give 
the order in which they came in, but I think the following is a 
correcc enumeration: California in 1851, Kentucky in 1851, 
Ohio in 1853, Iowa in 1855, Wisconsin in 1856, Kansas in 1859, 
Nevada in 1861, Dakota in 1862, Oregon in 1862, Idaho in 
1864, Montana in 1864, Minnesota in 1866, Nebraska in 1866, 
Arizona in 1866, Arkansas in 1868, North Carolina in 1868, 
Wyoming in 1869, Washington Territory in 1869, South Caro- 
lina in 1870, Utah in 1870, Connecticut in 1879, Indiana in 
1881, Colorado in 1887, Georgia later. 

The effect was soon felt in other English-speaking communi- 
ties. The work in New York was known in England almost as 
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soon as it was completed. It was the subject of discussion in 
meetings of the Law Amendment Society and an elaborate review 
of it was published in the leading article of the Law Magazine 


(London) for February, 1851, from jwhich I quote a single 
paragraph. 


‘Most opportunely, therefore, while all people are agreed that reform is 
needed (the only question being how far it can with safety and advantage be 
carried) and while the new Common Law Commission are issuing suggestions, 
halting and faltering, willing perhaps, but unable to free their minds from 
that peculiar tone which long and successful practice under our present system 
inevitably induces; while too, some have been found to advocate our going 
over to Rome (in the present day rather a taking idea) there to find by means 
of a ‘ Praetor’’ relief for our manifold legal miseries, and a cloud of pam- 
phlets have appeared, each advocating some changes and exposing some abuses, 
a practical people in the western hemisphere have appointed a commission and 
quietly, expeditiously and cheaply (wishing probably to shame our criminal 
law commissioners, who have passed fifteen years, spent thousands, and pub- 
lished reports without end and without result) and out of laws similar to 
our own and derived from us, have created a simple, single and intelligible 
judicial system, which has hitherto worked well in the State (New York) by 


which it was first sanctioned, and has in consequence been adopted by severab 
other States of the American Union.”’ 


The courts established by the English in India, administered 
law and equity as separate systems up to the time_of the Indian 
Law Commission of 1853. Before these there had been a board 
of Indian law commissioners at the head of which was Macaulay; 
but beyond the famous Penal Code, of which he was the principal 
author, the recommendations of the board do not appear to have 
received much attention. Certain it is, that it did not prepare 
codes of civil and criminal procedure. These were reserved for 
the Indian Law Commission of 1853, at the head of which was 
Lord Romilly. He told me in 1867, that the New York codes 
were of great service to his commission, in the preparation of 
the Indian codes. 

In Hong-Kong the New York Code was reproduced very much 
in the language of the original. So it was at the Straits Settle- 
ments. When in the other communities the text of the original 
was not followed, the substance was adopted, that is to say, the 
one civil action, the fusion of law and equity and judgment ac- 
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cording to the rights of the parties, legal or equitable. In India 
the change was made by the charter of justice in 1861, and in 
England, by the judicature act of 1873. The parentage of these 
acts is readily traceable to the New York Code. The aim is 
identical. The scheme is nearly the same. The language is in 
many respects alike. 

At one of the meetings of the Law Amendment Society held 
in November, 1850, where a member of the New York Commis- 
sion was present by invitation, Sir Richard Bethel, afterwards 
Lord Chancellor Westbury, made a speech in which hegaid, that 
he thought it ‘‘a burning shame, that a party could recover a 
judgment on one side of Westminster Hall, and on the other 
side be branded as a fraudulent rogue for having recovered it.’’ 
At another time in January, 1868, a member of the New York 
Commission was invited to meet members of the judicature com- 
mission at Westminster to explain the work done in New York 
and the methods of doing it. The English judicature act was 
reported by the judicature commission in 1872— and passed in 
1872. Like the New York Code it provided for one civil action 
to take the place of the different actions at common law and the 
suits in equity; it provided for bringing actions in the name of 
the real party in interest and as many of them as had an inter- 
est, and against all against whom relief was claimed; for a de- 
cision according to the rules of the common law and equity, 
the latter to prevail when there was a conflict; it specified that 
the pleadings should be the statement of claim or complaint, the 
answer or defense, and the reply; that the trials should be by 
court, or jury, or referee. Inone respect the English act hasan 
advantage over the American, in that it is shorter, numbering 
only 100 sections or articles, intended to be supplemented, as it 
was supplemented, by rules of court. 

When I was in England in the autumn of 1850, I had an inter- 
view with Lord Brougham about the law reform then lately 
made in New York, and he said, ‘* Oh, you may do that in a new 
country, like America, but we can never do it in an old country, 
like England.’’ He soon changed his mind, however, for the 
next spring I was shown a letter written by him at Cannes, in 
which he expressed the opinion, that sooner or later they would 
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have fusion in England. The American parentage was asserted 
in an article written by an American and published in the Law 
Magazine and Review (London) for November, 1879. This 
judicature act has gone through the English colonies in every 
quarter of the world, and affords an instructive illustration of 
the sympathy that exists between people of the same race and 
of similar institutions. 


The following are extracts from the 24th and 25th articles of 
the original judicature act. 


7 

7. “The High Court of Justice and the Court of Appeal respectively, in the 
exercise of the jurisdiction vested in them by this act in every cause or mat- 
ter pending before them respectively, shall have power to grant, and shall 
grant, either absolutely, or on such reasonable terms and conditions, as to 
them shall seem just, all such remedies whatsoever as any of the parties 
thereto may appear to be entitled to in respect of any and every legal or equi- 
table claim properly brought forward by them respectively in such cause or 
matter; so that as far as possible, all matters so in controversy between the 
said parties respectively may be completely and finally determined, and all 
multiplicity of legal proceedings concerning any of such matters avoided.” 


And again: — 


‘* Generally in all matters not hereinbefore particularly mentioned, in which 
there is any conflict or variance between the rules of equity and the rules of 


the common law with reference to the same matter, the rules of equity shall 
prevail.”’ 


This judicature act has been adopted by New South Wales, 
Queensland, South Australia, Western Australia, Tasmania, New 
Zealand, Jamaica, St. Vincent, the Leeward Islands, British 
Honduras, Gambia, Grenada, Nova Scotia, Newfoundland, 
Ontario, British Columbia. 

This completes the history of the New York Code of Civil 
Procedure and the influence which it has exerted elsewhere than 
at home. We come now to the Code of Criminal P:ocedure. 
This was enacted by the legislature of New York in 1881, after 
thirty-two years of delay, before which time, however, it had 
been adopted by eighteen of the other American States or Terri- 

tories, viz.: By California in 1850, by Kentucky in 1854, Iowa 
~ in 1858, Kansas in 1859, Nevada in 1861, Dakota in 1863, Oregon 
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in 1864, Idaho in 1864, Montana in 1864, Washington in 
1869, Wyoming in 1869, Arkansas in 1874, Utah in 1876, 
Arizona in 1877, Wisconsin in 1878, Nebraska in 1881, Indiana 
in 1881, and Minnesota in 1883. 

The Penal Code reported by the New York Commission was 
enacted by the New York legislature in 1882, after seventeen 
years of delay, before which time it had been adopted by the 
State of California and by the then Territory of Dakota, now the 
States of North and South Dakota. 

The Civil Code was adopted by Dakota in 1866 and by Cali- 
fornia in 1873, but it has not yet become the law of New York, 
for reasons, some of which I will hereafter mention. 

Before this is done, however, let us pause for a moment to 
glance at the influence which the legislation of New York has 
exerted upon the legislation of other communities. In civil 
procedure it has turned and guided the current in twenty-three 
States and two Territories of the American Union; it has done 
the same in England, Ireland and India and in sixteen English 
colonies; in criminal procedure it has been followed by eighteen 
Statesand Territories of the American Unionand its penal code has 
become the law of four and its civil code of three American States. 

Nothing of this would have come about if the lawyers of New 
York as a body had had their way. I do not complain of this 
for it was natural and the motives which prompted resistance 
were probably force of habit and dread of change. The fact 
however remains, and should never be forgotten by the people 
who accustom themselves to listen complacently or thoughtlessly 
to the advice of their lawyers. 

After a reform has been actually established, the lawyers 
generally cease to resist. Itis their way to oppose every change 
at first, but when it has taken place, the same habitude makes 
them resist going back. 

I have dwelt thus long upon the New York Codes, because 
they have accomplished a great reform in the laws. Other great 
reforms have been made. There have been many such. The Re- 
vised Statutes of New York were a long step forward. The Code 
of Georgia was another longstep. The abolition of imprisonment 
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for debt, the concession to married women of control over their 
own property, and the homestead exemption legislation have 
been great reforms, on the Atlantic side of the republic, while 
the mining legislation of the Pacific coast was also a great re- 
form. Before that change in the laws of California the doc- 
trine of the common law, that in an action for real property the 
plaintiff must recover upon the strength of his own title, was in 
force. But inasmuch as the title to the mining lands was in the 
United States, the law was so changed as to enable the plaintiff 
to rely on his possession. 

Any account of the present state of law reform in the United 
States would be incomplete which did not explain how it has 
happened that the Civil Code prepared for New York, has not 
yet been enacted. Code, as used in this State, does not mean a 
new system of law, or indeed new laws at all, but merely a com- 
pilation of existing law with needed amendments. The language 
of the State Constitution is plain enough; directing the prepara- 
tion of a code of the ‘* whole body of the law’’ of the State, 
requiring the commission to ‘‘specify such alterations and 
amendments therein as they’’ should deem proper. The code 
prepared did contain ‘‘ the law’”’ of the State, with a few sug- 
gestions of change. It-has been reported favorably by every 
committee of the legislature, that has made a report upon it, has 
several times passed one house without the other, and has twice 
passed both houses, failing to take effect only for want of the 
governor’s approval. 

Why the governor did not approve, I do not stop to consider. 
Indeed I could not consider it, and maintain that outward show 
of respect for a chief magistrate of the State, which all good 
citizens desire to maintain. 

The suggestion, that the civil code does not present cor- 
rectly the existing law, must be regarded as a mere pretense, 
because the opponents have been several times challenged.to 
agree upon a commission of experts for the settlement of that 
question, but the challenge has not been accepted. Assuming 
then that the code does set forth the existing law of the State, 
the only point to be considered is, whether it is desirable that the 
law should be thus set forth. 
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Every argument to the contrary is, in my judgment, full of 
sophistry. The only oneI shall stop to consider, is that the 
judges should be left to make the law as they go along. Does 
that mean that they should be at liberty to change what has been 
already decided? If it does not, then here is no argument 
against the code, for it does not pretend to go beyond what has 
been already decided or enacted. Whether the judges should be 
left to make new law for new cases is beyond my present pur- 
pose to discuss. I have only at present to observe, that such new 
law is of course retroactive, and subject to every objection that 
can be made to retroactive law, and that is in itself conclusive. 

How the American States have suffered for want of codifica- 
tion, may be made clearer by a few examples. I content myself 
with one. 

By the common law navigable water means water where the 
tide ebbs and flows, and upon that definition hung the doctrine 
of riparian rights and of admiralty jurisdiction. See how 
our judges have dealt with it. The courts of Illinois, entangled 
in the meshes of the common law, maintain that a riparian pro- 
prietor on the Ohio holds title to the thread of the stream, while 
the courts of Pennsylvania, Indiana and Ohio hold that the pro- 
prietor on the same river, higher up, holds only to the edge of 
the stream. In New York the judges have vacillated if not with 
the velocity, yet with the facility of shuttlecocks. In the case 
of Jennings, reported in Cowen’s sixth volume, it was decided by 
the Supreme Court of that State, after argument and re-argument 
by some of the ablest counsel to be engaged, that the proprietor of 
land on the margin of a river, navigable in fact but not tide 
water held title to the thread of the stream, because the word 
navigable had a fixed meaning in England and therefore must 
have the same meaning in New York. The amount of property 
invested in the suit was large. One of the counsel stated that 
probably more than $100,000 on the lines of the canals were in- 
volved in the isssue. But the law stood still for forty years or 
so, when the Court of Appeals in the Canal Appraiser’s case? 
made a new law and decided that navigable meant capable 
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of being navigated, and so severing the doctrines of the 
past generation, took a new departure. How much land had 
exchanged hands under the old doctrine nobody knew. All 
that could be known was that the courts had quietly repealed the 
common law, and put the civil law in its place. How much liti- 
gation would have been spared, how much injustice would have 
been avoided, if the legislature in the early history of the State 
had taken upon itself to make the law, instead of leaving it to 
the judges to advance, turn about and recede as they have done, 
A convincing argument for codification may be found in the two 
New York cases that I have cited. Perhaps, however, lawyers 
had rather declaim about the flexibility of the common law. 
Pennsylvania did not treat in quite so daintily, however, as wit- 
ness the following, in the Monongahela Bridge case. 


‘‘We are aware that by the common law of England such streams as the 
Mississippi, the Missouri, the rivers Amazon and Platte, the Rhine, the 
Danube, the Po, the Nile, the Euphrates, the Ganges, and the Indus, were not 
navigable rivers, but were the subject of private property, whilst an insignifi- 
cant creek in a small island was elevated to the dignity of a public river, 
because it was so near the ocean that the tide ebbed and flowed up the whole of 
its petty course. The Roman law, which has pervaded continental Europe, and 
which took its rise in a country where there was a tideless sea, recognized all 
rivers as navigable which were really so, and this common sense view was 
adopted by the early founders of Pennsylvania, whose province was intersected 
by large and valuable streams, some of which are a mile in breadth.” 


The Federal constitution having vested admiralty jurisdiction 
in the Federal courts, these courts had to define the jurisdic- 
tion. At first they clung to the definition of the common law, 
but finally gave way. Chief Justice Taney pronounced the 
benediction, in the case of the Genessee Chief, reported in the 
12th of Howard’s Reports, thus : — 


“As the English definition was adopted in our courts, and constantly used 
in judicial proceedings and forms of pleadings, borrowed from England, the 
public character of the river was in process of time lost sight of, and the 
jurisdiction of the admiralty treated as if it was limited by the tide. The de- 
scription of a public navigable river was substituted in the place of the thing 
Intended to be described, And under the natural influence of precedents and 
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established forms, a definition originally correct was adhered to and acted on, 
after it had ceased from a change in circumstances, to be the true description _ 
of public waters.”’ 


This single example of the struggle in the courts over the defi- 
nition of the one word navigable, should be a sufficient argu- 
ment in favor of a code of American law. There are many 
other instances of similar perplexity and similar miscarriages of 
justice. One of the most capable members of our junior bar 
furnished in the course of the discussion in New York, a list of 
several instances in which the Civil Code reported for New York 
had anticipated the decision of the Court of Appeals, there being 
of course in every instance a loss of time and money to the suitor, 
delays and struggle in the courts. All this would of course have 
been avoided if the Civil Code had been adopted when it was 
reported. 

Whatever considerations may weigh with any people, for the 
codification of their laws, and such there are, as I think, in-all 
cases, the considerations acquire additional cogency, when an 
old people are transplanted into new conditions, as in case of 
emigration from Europe to the United States. Though the 
forces acting in this direction may be controlled in the first stages 
of new settlements, yet so soon as the new settlements become 
established, and self-contained, they ought to have a separate 
compilation of their own laws. 

Such a compilation, however, should be made upon a survey of 
the whole body of the laws, if such a survey be possible. In- 
deed there can never be an adaptation of the old laws to the 
new circumstances, and at the same time such an addition as 
the new circumstances require, without a display, more or less 
complete, of the whole system. The difference in value between 
an old building altered for new comers and a new building 
designed and built for them, is scarcely greater than tho differ- 
ence between fragments of old law interspersed with new, and 
a wholly new compilation. An early volume of colonial law 
resembles a scrap-book, where a culinary recipe is introduced be- 
tween a poem and an anecdote, an account of a battle between 
the latest prize-fight or the last ball of the season. 

One of the arguments for a general code is, therefore, that 
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without it legislation has to walk much of its way blindfold 
and strike out here and there at random. Critics there are who 
think that a code can be made piecemeal, but I believe that they 
who reflect most upon the subject will see that a code made at 
random will naturally lead to repetition, since there is hardly a 
branch of the law which does not rest upon, or connect itself 
with, some other branch. 

There is another consideration not to be lost sight of, in 
measuring the value of codification, and that is the divergence 
continually widening between the judicatories of forty-four States, 
all but one of which profess to be governed by the common law, 
The only bond of Union would be a general Code, established by 
one of them which the others would imitate. That has been the 
result of the New York Code of Civil Procedure. Twenty-five 
States have now substantially the same practice. 

In the address delivered by Judge Story, in 1821, before the bar 
of Suffolk county, Massachusetts, and published in the first vol- 
ume of the American Jurist, that great judge and commentator, 
after observing that before the American revolution our progress 
in the law was slow, went on to say, that since then, especially 
in the twenty years then last, that is to say since the beginning of 
the century, the progress of jurisprudence had been remarkable 
throughout all America, and that, except in Louisiana, the com- 
mon law of England was the basis of our jurisprudence; declared 
nevertheless that this jurisprudence ‘ partly by statute, partly 
by judicial interpretation and partly by local usages and juris- 
diction, is perpetually receding further and further from the 
common standard.”’ 

And when about to close his address, he used this ever to be 
remembered language: — 


‘¢ The mass of the law is, to be sure, accumulating with an almost incredible 
rapidity, and with this accumulation the labor of students as well as profess- 
ors is seriously augmenting. It is impossible not to look without some dis- 
couragement upon the ponderous volumes, which the next half century will 
add to the growing shelves of our jurists. The habit of generalization, which 
will be acquired and perfected by the liberal studies which I have ventured to 
recommend, will do something to avert the fearful calamity, which threatens 
us, of being buried alive, not in the catacombs, but in the labyrinths of the law. 
I know indeed of but one adequate remedy, and that is, by a gradual digest 
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under legislative authority of those portions of our jurisprudence, which un- 
der the forming hand of the judiciary, shall from time to time acquire scien- 
tific accuracy. By thus reducing to a test the exact principles of the law, we 
shall, in a great measure, get rid of the necessity of appealing to volumes, 
which contain jarring and discordant opinions; and thus we may pave the way 
to a general code which will present in its positive and authoritative text, the 
most material rules to guide the lawyer, statesman, and the private citizen. It 
is obvious, that such a digest can apply only to the law, as it has been applied 
to human concerns in past times; but by revision at distant periods it may be 
made to reflect all the light which intermediate decisions may have thrown up- 
on our jurisprudence. To attempt more than this would be a hopeless labor, 
if not an absurd project. We ought not to permit ourselves to indulge in the 
theoretical extravagances of some well-meaning philosophical jurists, who be- 
lieve, that all human concerns for the future can be provided for in a code 
speaking a different language. Sufficient for us will be the achievement, to 
reduce the past to order and certainty; and that this is within our reach cannot 
be matter of doubtful speculation. It has been already accomplished in a man- 
ner so triumphant, that no cavil has been able to lessen the fame of the 
authors. The Pandects of Justinian, imperfect as they are, from the haste in 
which they were compiled, are a monument of imperishable glory to the wisdom 
of the age; and they gave to Rome, and to the civilized world a system of civil 
maxims, which have not been excelled in usefulness and equity. They super- 
seded at once the immense collections of former times, and left them to perish 
in oblivion; so that of all ante-Justinian jurisprudence, little more remains 
than a few fragments, which are now and then recovered from the dust and 
rubbish of antiquity, in the codices rescripti of some venerable libraries.” 


And after mentioning and praising the French Codes, the 
codes of Holland and Louisiana, he adds, that — 


“The materials of it’? —the French Code — ‘‘were to be sought for 
among an almost infinite variety of provincial usages and customary laws, and 
were far more difficult to reduce into system, than any which belong to the 
common law. Itis left to the future jurists of our country and England, to 
accomplish for the common law, what has been so successfully demonstrated 
to be a practical problem in the jurisprudence of other nations; a task which 
the modest but wonderful genius of Sir William Jones did not scruple to be- 
lieve to be within the reach of a single mind successfully to accomplish.” 


At the last meeting of the American Bar Association an ad- 
dress was delivered, on ** The Ideal and the Actual in the Law.’’ 
I did not hear it, being absent from the country, and I have not 
read it since, and so have nothing to say of its merits. But I 
will draw my bow at a venture, and think the arrow pierce the 
dividing line more nearly than the orator described. First the 
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ideal: a people whose laws are easy to find and to under- 
stand; a judiciary, learned, honest and independent, beyond fear 
to fall or hope to rise for doing their duty ; a fearless bar whose 
only guides are law and conscience; and judges in such numbers 
and so distributed, as to be capable of closing every lawsuit 
within a year from its beginning, if all the evidence is within the 
jurisdiction. This is my ideal, a fancy sketch, I admit, but such 
as I am pursuaded might be made a reality, if the great body of 
lawyers in the country would strive for it earnestly. Now for 
the actual, which happens to be at hand, just arrived in the shape 
of a leatlet recommended by twenty-six eminent judges, described 
and christened ‘‘ The American and English Encyclopedia of 
Law,’’ and promising to an expectant profession citations in 
thirteen volumes, to the number of 390,490. Is it not clear now 
why our lawsuits are long, costly and uncertain? 

The law reforms with which this article has thus far been 
occupied are those which depend upon the legislative department 
of a well ordered government. There are, however, two other 
great departments with which the lawyer and the statesman 
should be familiar, and of which any man of a liberal education 
should bave some knowledge, —I mean constitutional and inter- 
national law. The constitutional or organic law of States has 
come in one day to be a study of vast interest, while the body 
of international law, constantly widening and improving, is rival- 
ing it in importance to the world. We have not space in this 
number of our Review to do more than to touch upon the sub- 
jects. Possibly I may hereafter recur to them. 

It is the body of organic laws, enacted by the whole people, 
for the constitution of their government and established in 
those nations which have written constitutions for the par- 
tition of the power of governments between different depart- 
ments. In America the States were the first to begin this 
form of law in the modern world. It took at first the form 
of an organic law for a single State, as in Massachusetts, 
and then, when a union of States became necessary, a confed- 
eration was attempted; that at first proving ineffectual, a more 
perfect union became necessary, and from this was developed 
the national constitution. The fundamental conception of this 
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instrument is expressed in Mr. Chase’s famous aphorism, ‘‘ An 
indestructible union of indestructible States.’’ Such a union I 
believe never existed before. To construct u framework, capable 
of receiving and crystallizing this herculean conception, was the 
task of our fathers. No labor of statesmen ever yet equalled 
it in difficulty and in importance. It not only answered the pur- 
pose for which it was formed, with us, but it became the ex- 
emplar for other nations, placed in like circumstances. The first 
country to follow the American example was the Dominion of 
Canada. The next was the empire of Germany. The third was 
the union of the South African Provinces, and the fourth has been 
the Commonwealth of Australia. These do not in all respects 
reach up to the plan of the American constitution, in so much 
that they can hardly be said to rest upon the autonomy of the 
States, but they follow this model sufficiently to show that they 
are following, ‘‘ haud passibus eguis.’’ May we not justly claim 


that, as in respect of some of the most radical and useful of 
statutory law reforms, so in respect of the greater schemes of 
reform which men have adopted for the constitution of their 
States, the American republic may point with satisfaction to its 


own share in the improvement of the race. 

The contributions of the United States to international law 
have been very great and very important. To go no further 
than the compilation of the late Mr. Wharton, when he was in 
the State department, would be to show that in our treaty rela- 
tions with other States we have been generally just and liberal. 


Davin 
New York. 
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THE CONSTRUCTION OF THE FOURTEENTH AMEND. 
MENT. 


The fourteenth amendment to the constitution of the United 
States declares that ‘* no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of 
the United States.’’ 

The nature and extent of these privileges and immunities so 
protected by the constitution are still uncertain after the 
lapse of many years since the adoption of the amendment 
and the decision of numerous cases by the Supreme Court of 
the United States in which that clause of the amendment 
has passed under review. A reader of the decisions can hardly 
fail to note their brevity and reserve when dealing with 
this subject. They seem carefully to avoid any definition or 
enumeration of those privileges or the statement of any general 
rules whereby such rights may be deduced, preferring to leave 
the meaning ‘‘ to be determined in each case upon a view of the 
particular rights asserted and denied therein.’’ This is in ac- 
cordance with the rule announced by the court many years ago 
in construing a like provision of the constitution. It was then 
said that such a course was the proper one to pursue ‘* when 
dealing with so broad a provision, involving matters not only of 
great delicacy and importance, but which are of such a character 
that any merely abstract definition could scarcely be correct; 
and a failure to make it so would certainly produce mischief.’’! 
And while that is doubtless the wiser and safer policy and more 
in accordance with the duty of a judicial tribunal, the manifest 
uncertainty of the law in such a state invites and justifies a free 
discussion of the subject. 

What are the privileges and immunities within the view of 
this clause of the fourteenth amendment? And particularly, 
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are the several rights guaranteed by the first eight amendments 
to the constitution privileges and immunities of a citizen of the 
United States which are protected from State abridgment by 
virtue of this clause? 

The question is one of great interest and importance and 
comparatively untouched by direct judicial precedent. Most 
of the great elements of civil liberty are provided in the 
first eight amendments to the constitution. Freedom of relig- 
ion, freedom of speech and of the press, the rights of 
petition and peaceable assembly, the right to keep and bear 
arms, security of one’s person, houses, papers and effects against 
unreasonable searches and seizures, immunity from answering 
for a capital or otherwise infamous crime unless on a present- 
ment or indictment of a grand jury, immunity from testifying 
against oneself or being subject for the same offense to be twice 
put in jeopardy of life or limb, prohibition of cruel and unusual 
punishments and of the taking of private property for public 
use without just compensation, the right of trial by jury — 
all these and other securities for personal liberty and private 
property are incorporated in the first eight articles of amend- 
ment. But previous to the adoption of the fourteenth amend- 
ment a citizen of the United States in nearly all the transactions 
of daily life was powerless to invoke their aid. He was in- 
formed by the courts that those articles were restrictions on the 
power of the United States only and did not affect any State 
legislation. When proceeded against in direct violation of their 
provisions he was told that he must look for relief to the law of 
the State of which he was a citizen and if his rights were not 
respected there he was wholly without redress. 

Such being the established doctrine of the courts what change 
if any was wrought by the adoption of the fourteenth amend- 
ment? Are these fundamental rights, incorporated in the su- 
preme law, at last secured to every citizen by the restrictions 
which that amendment lays upon the States? It will be seen 
hereafter in considering certain cases bearing upon the question, 
that it is important to fix the meaning of the words employed 
in the amendment. The words privilege and immunity as there 
used are synonymous terms. A privilege is created by some 
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grant of power. An immunity arises from some restraint upon 
power. They differ only as positive and negative expressions 
conveying the same idea. As legal rights they are the creatures 
of law and from the sanctions of the law they derive their value. 

The privileges and immunities of a citizen are his civil rights. 
They are such as are secured by the laws of the government under 
which he lives. Whatever may be claimed as a right under the 
laws of any government by any one as a citizen and a subject, is 
a privilege or immunity of such citizen. 

It would seem therefore too clear for argument that the privi- 
leges and immunities of a citizen of the United States are such as 
are secured to one as a citizen of the United States by its con- 
stitution and laws. ‘* Whatever one may claim as of right under 
the constitution and laws of the United States by virtue of his 
citizenship is a privilege of a citizen of the United States.’ } 

In defining the rights of State citizenship the Supreme Court in 
a notable case has said: «* The privileges and immunities secured 
to citizens of each State in the several States by the provision in 
question are those privileges and immunities which are common 
to the citizens in the latter States under their constitution and 
laws by virtue of their being citizens.’’? By the same rule, and 
it is equally applicable, the privileges and immunities of citizens 
of the United States are those privileges and immunities which 
are common to the citizens of the-United States under its con- 
stitution and laws by virtue of their being citizens. 

It was decided at an early period by the Supreme Court of the 
United States that the various rights secured to the citizen by 
the first eight amendments to the constitution — privileges and 
immunities of United States citizenship, if the foregoing defini- 
tions are correct — were held subject to the laws of the several 
States. 

The historical arguments by which this conclusion was reached 
were so convincing to the mind of Chief Justice Marshall that he 
declared in that case: ‘* The demonstration is complete that they 
apply solely to the government of the United States.’’ ® 


1 Cooley, Const. Law, p. 246. 
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If the intention of the framers and the purpose of the adop- 
tion of those amendments should alone govern their construction 
and effect, the argument may well be claimed to justify the 
assertion there made, but that decision although frequently cited 
and adhered to, as are nearly all of the opinions of the great 
jurist who pronounced it, has not passed unchallenged down the 
line of judicial review. Chief Justice Chase has said: ‘* We are 
by no means prepared to say that if it were an open question 
whether the fifth and sixth amendments of the constitution apply 
to the State governments it would not be our duty to allow the 
writ applied for and hear argument on the question of repug- 
nancy. We think indeed that it would.’’' But the Chief 
Justice went on to say that the rule had been followed too long 
to be disturbed. 

Such being the established law previous to the adoption of the 
fourteenth amendment, how was it affected by that clause of the 
amendment already quoted? That amendment forbids the States 
from making or enforcing any law which shall abridge the privi- 
leges or immunities of citizens of the United States. 

We have seen that these are such ouly as are secured to one as 
a citizen of the United States by its constitution and laws and 
available wherever their supremacy is acknowledged and en- 
forced. 

Judge Cooley has said, ‘‘ that it is not clear that there can exist 
any privilege or immunity of a citizen of the United States which, 
independent of the fourteenth amendment, is not beyond State 
control.’’? But however just in principle that observation may 
be it is evident that it fails to recognize the construction of the 
first eight amendments made in Barron v. Baltimore. 

If the various rights secured to the citizen by those amend- 
ments are not privileges and immunities, what terms shall we em- 
ploy to denote them? They are surely such rights as pertain to 
citizenship and by virtue of the source from which they emanate 
they pertain to citizenship of the United States. Yet while these 
rights are enjoyed by residents of the Territories,’ and of the 
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District of Columbia, ! and by citizens of the United States gen- 
erally when they come within its judicial power, it was definitely 
settled, as we have seen, before the adoption of the fourteenth 
amendment, that they were not beyond State control. 

If the language of the fourteenth amendment is to have its na- 
tural and obvious meaning, if indeed it is to have any force and 
effect, it would seem to prohibit the States from making or en- 
forcing any law which shall abridge the rights secured to the 
citizen by the first eight amendments to the constitution. 

It will be useful to examine the several cases since the adop- 
tion of the fourteenth amendment which hold or seem to hold 
that these rights are still subject to. denial or abridgment by 
State legislation. 

It may be well to state in advance the general reasoning of 
these cases. It is that inasmuch as the first eight amendments 
are restrictions on the power of the United States only and do 
not affect any State legislation, the privileges and immunities 
they confer are only available so far as they can be protected and 
enforced by the judicial power of the United States within its. 
constitutional limits. That a citizen of the United States has no 
right to demand that these same privileges and immunities shalk 
be recognized and enforced by thelaws of any State. That these 
rights therefore are not privileges and immunities of a citizen of 
the United States which the States by the fourteenth amendment 
are forbidden to abridge. 

It may be putting it in a stronger light to state the argument 
in this way: the clause of the fourteenth amendment in question 
created no new privileges and immunities; it had reference only 
to existing privileges, and since it was not at the time of the 
adoption of that amendment a privilege of a citizen of the United 
States to demand that the laws of any State should recognize the 
rights guaranteed by the first eight amendments, they are not 
among the privileges and immunities of a citizen of the United 
States and as such protected by the fourteenth amendment from 
denial or abridgment by any State law. 


In this view of the subject it is evident that the clause under 
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consideration becomes entirely superfluous. For if it prohibits 
the abridgment only of those privileges which were before se- 
cure from State invasion it is but an empty form of words. 
It may not even claim the merit, as suggested, of embodying 
in express law what before to some extent rested in implication 
merely. For it never rested in implication that it is the duty 
of the United States to give protection to its citizens against any 
invasion of their privileges and immunities as citizens of the 
United States when it was once determined that the rights as- 
serted were of that supreme and inviolable kind. All the 
powers of the general government are pledged to that end. 
But implication must be resorted to now as before the adoption 
of the fourteenth amendment to determine what are privileges 
and immunities of citizens of the United States. 

The fact that State legislation under the decisions of the courts 
has invaded the rights secured by the first amendments does not 
affect the question whether those rights are privileges of a citi- 
zen of the United States. It does not take away the character 
of a privilege or immunity of citizenship from any right en- 
joyed by a citizen under the laws of his government,—laws to 
which he is a subject and to which he owes such right, — that such 
citizen is at the same time subject to some other jursidiction under 
which he may or may not enjoy such right to its full extent. 
Such conditions may affect its value to the citizen but not its 
character and existence. The privilege for example of a citizen 
of a State to have his cause tried by the court, a right to which 
he may be entitled under the laws of his State, is not the less a 
privilege of State citizenship because that right is denied him 
within the jurisdiction of the courts of the United States: 
And likewise the right of trial by jury guaranteed by the 
seventh amendment remains a privilege of a citizen of the 
United States although denied by the law-making power of the 
States. 

When rights are asserted under the clause in question the 
decision turns upon a just and fair construction of that clause. 
The question in such cases is upon the interpretation of the law. 


What that interpretation has been will be best shown by a brief 
review of the cases. 


542 25 AMERICAN LAW REVIEW. 


We may pass over without comment a few cases! which are 
sometimes cited as bearing upon the construction of this clause, 
but in which rights were asserted under the first amendments 
only and without reference to the fourteenth. The first case, 
and it is believed the only one that may be said to decide the 
question, is Walker v. Sauvinet.?_ The case is briefly reported 
and so far as the report shows it does not seem to have been 
so fully argued or considered as the great importance of the 
question and the want of previous authority would have led us 
to expect. The contention was that a law of the State of Louis. 
iana, which provided for a trial by the court of certain cases, upon 
the disagreement of the jury therein, was in conflict with the 
seventh amendment to the constitution of the United States, 
which secures the right of trial by jury, and with the fourteenth 
amendment which forbids the States from making or enforcing 
any law which shall abridge the privileges or immunities of citi- 
zens of the United States. 

It was not considered whether the law was a reasonable regula- 
tion of the right which did not amount to its denial or abridg- 
ment, but it was decided that the right of trial by jury as 
guaranteed by the seventh amendment was not a privilege or im- 
munity of a citizen of the United States which the States under 
the fourteenth amendment are forbidden to abridge. 

The authority relied upon and the only reason for the decision 
assigned by the court was the doctrine established before the 
adoption of the fourteenth amendment that the first eight amend- 
ments were limitations upon the power of the Federal govern- 
ment only, and did not affect the legislative powers of the States, 
Unless the position is taken that the first eight amendments con- 
ferred no rights at all, this is equivalent to holding that the rights 
so conferred were subject to denial or abridgment by State 
legislation. The power of the States to abridge any particular 
privilege is thus made the test of determining whether that priv- 
ilege is among those which the States under the fourteenth 


1 Twitchell ». Commonwealth, 7 Wall. 274; Edwards v. Elliott, 21 
Wall. 321; Justices v. Murray, 9 Wall. 532. 
292 U. 8. 90. 
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amendment are forbidden to abridge. The writer of that opin- 
ion, eminent judge as he was, thus allowed himself to fall into 
a logical error. When we consider that the question was upon 
the construction of the fourteenth amendment; that the matter 
for determination was what privileges and immunities were meant 
to be protected by it from State abridgment, it is evident that 
we must look elsewhere than in the opinion for convincing proof | 
of the correctness of that judgment. It may indeed rest upon 
sound and weighty considerations which do not appear, but if 
that decision of itself is to stand as a final adjudication of the 
question raised it must be shown at some time to be founded 
in reason and justice and capable therefore of withstanding any 
assault. That the case cannot be considered as a final settlement 
of the question and that in fact it has not been so regarded by 
the Supreme Court will be shown further on. 

At the same term of court the case of United States v. 
Cruikshank! was decided. This was a prosecution under the 
Enforcement act of May 30th, 1870. The defendants were 
charged in an indictment containing many counts with conspiring 
together to hinder and prevent certain citizens of the United 
States in the free exercise of various civil rights therein de- 
scribed. Several of the counts in the indictment were, and per- 
haps all might have been, held so defective in the essentials of a 
criminal pleading — so vague and general, that no judgment of 
conviction could be pronounced upon them. Some of the rights 
mentioned in the indictment were unquestionably privileges of 
State citizenship, as the right to vote, and were not such as 
had been in law and in fact granted or secured by the constitu- 
tion or laws of the United States. Other counts referred to 
rights guaranteed by the first eight amendments, as the right to 
keep and bear arms for a lawful purpose and the right to 
due process of law. As to the latter it is said that they are not 
rights granted by the constitution, neither are they in any man- 
ner dependent upon that instrument for their existence. And 
speaking of the right to keep and bear arms the court says: 
‘*the second amendment declares that it shall not be infringed, 
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but this, as has been seen, means no more than that it shall not 
be infringed by Congress.”’ 

The oft cited case of Barron v. Baltimore! is quoted and it is 
said that ** it is now too late to question the correctness of this 
construction.”” The idea of the court seems to be that as the 
language of the second amendment is prohibitory in terms it 
confers no positive right. If so, the court itself supplies the 
correction in a later case: ** The words of the amendment, it is 
true, are prohibitory, but they contain a necessary implication 
of a positive immunity or right most valuable to the possessor.”’ 2 
But the question in this case was upon the constitutionality of 
the Enforcement act. Could it be sustained as appropriate 
legislation under tbe fourteenth amendment? This made it 
necessary to inquire what rights are secured by that amendment. 
The court proceeds then to argue that it was immunity from 
State action or legislation invading the privileges of a citizen of 
the United States which was secured by that amendment. It 
conferred no rights upon one citizen as against another. The 
rights of the subject against the State are there declared. In 
this view the Enforcement act was held to be an unauthorized 
exercise of the powers of Congress. 

The same argument that led to this result in the Cruikshank 
ease necessarily brought about the overthrow at a later period 
of the Civil Rights act.* But the argument in neither case makes 
against the doctrine here maintained. It may be said that if the 
various privileges conferred by the first eight amendments are 
privileges of a citizen of the United States it was competent for 
Congress to pass any law necessary and proper to secure their 
free enjoyment. But the question we are considering is not 
whether they are privileges or immunities of a citizen of the 
United States which the government may protect by proper 
legislation. It is whether they are privileges which the States 
are forbidden to abridge. 

Hurtado v. California,‘ was the next decision. It was a prose- 
cution for murder under the laws of the State of California which 


1 7 Pet. 243. 3 Civil Rights cases, 109 U. S. 3. 
2 Strauder v. West Va., 100 U. S. 303. 4110 U. S. 516. 
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provided for the prosecution of such cases by information and 
without any presentment or indictment of a grand jury. The 
defendant had been so prosecuted and convicted and he brought 
awrit of error in the Supreme Court, alleging that the laws 
deprived him of his rights under the fifth and fourteenth amend- 
ments to the constitution of the United States. The fifth amend- 
ment declares that no person shall be held to answer for a capi- 
tal or otherwise infamous crime unless on a presentment or 
indictment of a grand jury, nor be deprived of life, liberty or 
property without due process of law. The fourteenth amend- 
ment declares that no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States nor deprive any person of life, liberty or property with- 
out due process of law. From the foregoing statement one would 
naturally expect to find the question decided here, but surprising 
as it may seem, it plainly appears that the immunity of the pris- 
oner from answering to the charge of murder unless on a pre- 
sentment or indictment of a grand jury was not asserted in his 
behalf as a privilege of a citizen of the United States which is 
now by the fourteenth amendment put beyond the power of any 
State to abridge. 

That this is so is evident from the report of the case. The 
opinion of the court is a learned and exhaustive argument to show 
that the proceeding by information was due process of law, but 
not a word is said as to the rights of the prisoner under the first 
clause of the fifth amendment as protected by the fourteenth. 
The dissenting opinion in that case by Justice Harlin maintains 
with equal learning and discrimination that the proceeding was 
not due process of law and shows that the conclusion arrived at 
by the court was opposed to the judgment of Lord Coke and 
Chief Justice Shaw. 

The case illustrates the wisdom of the fourteenth amendment 
when rightly interpreted in recognizing and withdrawing from 
the controlling power of the States those definite and specific 
privileges, so fundamental in character, granted to the citizen by 
the first amendments and so far relieving the courts of the duties 
of a legislature in their endeavors to give some valuable mean- 
ing to so vague and general a phrase as ‘‘ due process of law.”’ 
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In Presser v. Illinois! the question arose but the case was de 
cided upon other grounds. The following quotation shows the 
point at issue and how it was decided. 

** We think it clear that the sections (of the State law) under 
consideration which only forbid bodies of men to associate to- 
gether as military organizations or to drill or parade with arms 
in cities and towns unless authorized by law do not infringe the 
right of the people to keep and bear arms.’’ Here the case was 
disposed of clearly and unequivocally, but the court proceeds to 
say in the language of the Cruikshank case that ‘‘ the right in 
question is not a right granted by the constitution, neither is it 
in any manner dependent upon that instrument for its existence.”’ 

In view of the plain provision of the second amendment, the 
precise meaning of this strange language is not easy to discover. 

In the speculations of political philosophy the claim may be 
made that rights are not dependent upon constitutions and laws ; 
that all men are endowed by their Creator with certain inalien- 
able rights and these are of them; but unfortunately it remains 
true, that to secure these rights governments must be instituted 
among men and laws with proper sanctions must be established 
and enforced. 

If these rights are not granted by the constitution then a citizen 
of the United States is at the mercy of the officers and the de- 
partments of the government, the law-making powers of cities 
not within the limits of a State and of territorial legislatures for 
the security of those fundamental privileges which are supposed 
to lie at the very foundation of civil liberty. 

Nor would the courts of the United States be under obligation 
to recognize or enforce these rights and their only concern in 
regard to them would be to pronounce invalid any law of Con- 
gress that might be shown to infringe them. But the contrary 
doctrine is now established that the securities for personal liberty 
and private property incorporated in the constitution are the 
possession of every citizen of the United States with its jurisdic- 
tion anywhere.? 


1 116 U. 8. 252. v. Wilson, 127 U. S. 540; Kennon e. 
2 Webster v. Reid, 11 How. 4387; Gilmer, 131 U. S. 22. 
Reynolds v. U. S., 98 U. S. 154; Callan 
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In the celebrated Anarchists’ case,' for the first time appar- 
ently, the precise point here discussed was made and pressed 
upon the attentionof the court. The court states it in the follow- 
ing language: ** It was contended in argument that though orig- 
inally the first ten amendments were adopted as limitations on 
Federal power, yet, in so far as they secure and recognize fun- 
damental rights — common law rights — of the man, they make 
them privileges and immunities of the man asa citizen of the 
United States, and cannot now be abridged by a State under 
the fourteenth amendment.”’ 

That the Supreme Court realized the force of this construction 
of the constitution is evident from the course and tenor of the 
decision in that case. It was an application for a writ of error 
and governed by the practice peculiar to such proceedings. The 
practice is to deny the application when it is manifest upon in- 
spection of the record that the Federal questions involved were 
rightly decided. Holding the point made on the argument in 
abeyance the court nevertheless went on to examine the statute 
assailed and the rulings of the State court with as much care as 
if the question of jurisdiction had been resolved in favor of the 
petitioners. And it came to the conclusion that the State court 
had so manifestly rightly decided the Federal questions involved 
that it would serve no useful purpose to allow the writ. 

The subject was again touched upon in Nashville, etc., Ry. Co. 
v. Alabama.’ It is enough to say of this case, however, that no 
rights were asserted under the fourteenth amendment. 

In the well known Kemmler® case it was claimed that a law of 
the State of New York was repugnant to the fourteenth amend- 
ment in abridging a right of the prisoner as a citizen of the 
United States under the eighth amendment to the constitution. 
The question was of like kind with those arising in the Anar- 
chists’ case and was decided in the same way. Notwithstand- 
ing certain expressions in the opinion which create some doubt 
upon just what ground the application for a writ of error was 
denied, it is believed that a fair inference from it is that if the 
Supreme Court had been firmly convinced by the evidence that 


1123 U.S. 131. 
VOL. XXV. 


2 128 U. S. 96. 
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the statute of the State of New York, providing for the inflic- 
tion of the death penalty by means of the electric current, im- 
posed a cruel and unusual punishment within the meaning of the 
constitution of the United States, it would have pronounced the 
law invalid as infringing a right of the citizen guaranteed from 
State abridgment by the supreme law of the land. 

It is true the Slaughter House cases ! were cited in the Kemm- 
ler case apparently as authority against the jurisdiction of the 
questions raised on that appeal. If it could be shown that 
to sanction such a construction of the fourteenth amendment 
would overturn that great decision and unsettle the doctrines 
there announced and since so universally recognized, it would 
indeed be presumptuous to contend. But that the court was not 
satisfied to rest its decision upon that authority the opinion 
plainly shows. There was a much broader contention to be set- 
tled in the Slaughter House cases than the one referred to here. 
The great argument of Justice Miller in the opinion he delivered 
was directed against an interpretation of that amendment which 
would have changed the fundamental relations between the Fed- 
eral and State governments. The butchers of New Orleans, he 
argued, could point to no definite right or privilege secured 
them by the constitution or laws of the United States which had 
been invaded by the law they assailed. 

The constitution has no provision on the subject of monop- 
olies and the majority of the court thought the law was a legiti- 
mate exercise of the police power of the State. 

But the opinion in those cases does mention the privilege of 
the writ of habeas corpus as among the rights of the citizen 
guaranteed by the Federal constitution and protected from State 
abridgment by the fourteenth amendment. Now this privilege 
is granted in the same way and by the same instrument as the 
immunity from cruel and unusual punishments: The former is 
conferred by the original constitution and the latter by one of 
the amendments. If we can ‘ note a diversity’’ from this fact 
we may contend that the right asserted in the Kemmler case is 
not one of the privileges or immunities of a citizen of the 
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United States within the view of that opinion which it demon- 
strates are now secure from denial or abridgment by the laws of 
any State. 

There are other cases having some remote connection with the 
subject, but if there have been no inadvertent omissions the 
foregoing are all of the decisions which have any distinct bearing 
upon the debated points. 

What is the just conclusion to be drawn from these author- 
ities? Can it be said that the question is so firmly settled as to 
forbid further contention? That the case of Walker v. Sauvinet 
has not settled it is manifest from the later decisions. That de- 
cision was cited by the court in the Anarchist case but although 
directly in point against the jurisdiction of the questions there 
considered, those questions were disposed of as Federal questions 
and as if the ruling in Walker v. Sauvinet had never been made. 
It is not to be supposed that the Supreme Court would thus have 
adopted a course which could only serve to mystify and mislead, 
if they had regarded the case of Walker v. Sauvinet as a final 
adjudication of the questions in dispute. 

A glance only can be taken at the historical arguments. Their 
force and application upon the question here are as obvious as 
the facts are recent and familiar. They are so well stated at 
length in Cooley’s Principles of Constitutional Law that it is suf- 
ficient to refer to the pages of that volume.'’ Among other 
things he says: ‘* The first ten amendments and the last three 
naturally range themselves in two classes, each of which, by its 
subject-matter and purpose, is distinctly referable to a particular 
period in the constitutional history of the country. One class 
consists of those which impose limitations on the powers of the 
several departments of the Federal government, with a view 
more completely to protect the liberties of the people and the 
reserved rights of the States ; and the other is confined in the 
main to taking from the States the power to oppress particular 
classes of the people, to discriminate unjustly between classes, 
and to take away such rights as are fundamental * * * 
while therefore the first amendments were for the purpose of 
keeping the central power within due limits, at a time when the 
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tendency to centralization was alarming to many persons, the 
last were adopted to impose new restraints on State sovereignty, 
at a time when State powers had nearly succeeded in destroying 
the national sovereignty. Of these amendments it may be safely 
affirmed that the first ten took from the Union no power, it ought 
ever to have exercised, and that the last three required of the 
States the surrender of no power which any free government 
should ever employ.”’ 

In this view, it is believed, the fourteenth amendment was 
designed to protect from State abridgment those fundamental 
rights which were esteemed so valuable as to be incorporated in 
the constitution of the United States. That amendment found 
those fundamental rights, although incorporated in the Supreme 
law, denied and abridged by the law making powers of the States 
and such denial sanctioned by a long line of Federal decisions, 
And it likewise found persons lately freed from slavery and sub- 
ject to the laws denied the rights of citizenship. It was to put 
an en: to these anomalies that the amendment was adopted. 
The language employed is apt and proper to effect that purpose. 
There were no other privileges or immunities of citizens of the 
United States than those referred to which stood in need of such 
protection. In every other case the broad provision had been 
found sufficient: that ‘‘ This constitution and the laws of the 
United States which shall be made in pursuance thereof ; and all 
treaties made or which shall be made under the authority of the 
United States shall be the supreme law of the land and the 
judges in every State shall be bound thereby any thing in the con- 
stitution or laws of any State to the contrary notwithstanding.’’ 

Such construction of that amendment but vindicates and reaf- 
firms the sovereign anthority of the constitution and laws of the 
United States. 

The only privileges or immunities within its view are such as 
are recognized and allowed by the constitution. Its only effect 
is to make them what they should rightfully be — the secure 
possession of every citizen. 

CuarLes R. PENCE. 


Kansas City, MISSOURI. 
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In view of the recent Jackson case, arising at Clitheroe, 
England, I have been somewhat curious to learn what warrant 
there ever was in the common law of England for the husband 
to chastise his wife, and when and how it disappeared, and 
whether its disappearance created as great tribulation in the 
breasts of English husbands as the denial of their right to im- 
prison their chaste but reluctant wives seems to have raised in 
the Jackson case. 

There is no doubt that the husband’s right to chastise his wife 
was impliedly recognized by the earlier English elementary 
writers, as we learn from Bacon’s Abridgment and Blackstone’s 
Commentaries, but it appears to be merely traditionary, and I 
have not been able to find a single instance in which it was directly 
recognized inan English judicial tribunal. Blackstone implies 
that under the ‘ politer’’ Charles Second it prevailed or was 
claimed only among the lower classes — one privilege at least 
which nobility did not confer. Probably Charles and his polite 
courtiers, who all kept their mistresses, and were not even faith- 
ful to one of them, hardly dared raise hand against their lawful 
spouses for fear of household dissension. But it may well be 
that the absence of reported cases on this head springs from the 
absence of any demur to the exercise of the privilege.! 

Before the merry monarch’s time I find but slight evidences of 
any distinctive claim of this sort on the part of the husband, 
In those ruder times, as we gather from historical and literary 


1 Cooper, in his History of the Rod bells, and every species of rough mu- 
(London, 1869), says (p. 388): ‘*It sic by which name the ceremony was 
Was an ancient custom in Berkshire, designated.’? The same author (p. 
where a man had beaten his wife, for 388) speaks of a Welsh law which al- 
the neighbors to parade in front of his lowed the husband “three blows with 
house for the purpose of serenading a broomstick on any part of the person 
him with kettles, and bones,and hand- except the head.” 
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sources, women tyrannized over and beat their husbands about 
as often as vice versa. In Wright’s ** History of Womankind in 
Western Europe,”’ I find not a single reference to wife-beating, 
but many references to husband-beating.'! But there is no doubt 
that husbands claimed the exercise of the power as legal on their 
part and unlawful on the part of the wives. Inthe famous 
case of Manby v. Scott,? Justice Hyde quoted Sir Thomas 
Smith as saying, in his ‘* Commonwealth of England,’’ that 
** God hath given the man greater wit, better strength, better 
courage to compel the woman to obey by reason or force.” 
This wit, strength and courage was exhibited by husbands among 
the common people by putting a halter around their wives’ necks 
and selling them at auction to the highest bidder at the nearest 


market. 
this effect. 


And yet we hear nothing of any ‘*‘ common law’’ to 
Dr. Johnson entertained a not much more refined 


idea of women a century ago —‘* stocks for the men, a ducking- 
stool for women,’ and a pound 


1 As I have alluded to husband- 
beatings, so I may refer to one case of 
husband imprisonment, Waring v. 
Waring, 2 Hagg. Const. 164, in which 
it is said by Sir Wm. Scott: * He,’ 
the husband, ‘“‘says ‘that she came 
into the drawing-room, and asked the 
deponent to walk out with her to see 
some fire-works, which the husband 
refused. She replied, that if he would 
not suffer them to go, he should not 
go out himself —that she went out and 
immediately locked the door of the 
room; he forced the door with a 
poker.” A scrimmage ensued, he 
slapped her face, and she pulled off 
his wig and carried it away — “ the 
opima spolia of this not incruenta 
victoria,’’ says Sir William. She fas- 
tened the wig to the drawing-room 
curtains, and it was not recaptured 
till the next day. ‘In this instance,”’ 
continues Sir William, ‘ the lady ap- 
pears to have taken the law’’—the 
wig being the symbol of the law, I 


for beasts.’’ ‘* Between a man 


suppose — “ into her own hands, and 
those hands were most energetically 
employed.’”? On another occasion she 
locked him up, and in a struggle for 
the key she threw a small trunk at him, 
got him down in a chair and bit his 
nose. Sir William doubts that it is 
‘‘the proper way to regain the affec- 
tions of a husband to turn his castle 
into a gaol, and for his wife to become 
his gaoler.”” 

21 Modern. 

3 In James vy. Commonwealth, 12 
S. & Rawle, 230, Duncan, J., very 
pertinently asks: ‘‘If Mrs. Thrale, 
the widow of the great brewer, Thrale, 
the rich, learned, accomplished, fash- 
ionable Mrs. Thrale, had not put 
sufficient malt in her liquor, if she 
should be exposed to the punishment 
of the cucking-stool, and be ducked 
in stinking water; or if the celebrated 
Dr. Johnson, the leviathan of learning, 
had broken the assize, if the pillory 
would have been his punishment?”’ 
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and his wife a husband’s infidelity is nothing —the man imposes 
no bastards upon his wife.”’ And yet Ursa Major was a senti- 
mentally tender husband. Shakespeare had the common law 
right in ‘* Taming of the Shrew,”’ when he makes Petruchio say 
of his wife :— 


**T will be master of what is my own; 
She is my goods, my chattels; she is my house, 
My household stuff, my field, my barn, 

My horse, my ox, my ass, my any thing.’’ 


And the converted Katherine says: — 


Thy husband is thy lord, thy life, thy keeper, 
Thy head, thy sovereign; 

Such duty as the subject owes the prince, 
Even such a woman oweth to her husband.”’ 


But when Petruchio threatens to cuff Katherine, while court- 
ing her, she says: 


“Tf you strike me, you are no gentleman.”’ 


And yet she was so little of a lady as not to scruple to exchange 
smutty jests with him, and after marriage, Petruchio, although he 
beats nearly everybody else, never offers to lay hands on his spouse, 
even to compel her to assent to his notions of the heavenly bodies 
and of the sex of persons. In Othello, even Jago admits that it is H 
** not so well ’’ that the Moor should strike his wife, and Ludovico 
says it ‘* would not be believed in Venice.’’ Mr. Furness justly 
says: ‘* This blow is the ineffaceable blot in Othello’s history, 
which leaves, upon me, at least a more painful impression than . 
even the smothering. This is simply the rage of the coward; 
that is an act of supposed justice.’’ John Tobin, the dramatist, 
of ‘*‘ Honey-moon ”’ fame, contemporary with the bearish Sam, 
seemed theoretically more humane when he said : — 


‘‘The man that lays his hand upon a woman, 
Save in the way of kindness, is a wretch 
Whom ’twere gross flattery to name a coward.”” 


But perhaps he referred only to the laying of hands on 
others’ wives, or considered the moderate chastisement of one’s 
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own wife a ‘‘ kindness.’’ In ‘ Friends in Council,’’ Arthur 
Helps makes his lawyer-hero, Sir John Ellsmere, in drawing 
up his own epitaph, jocosely praise himself because he never 
beat his wife, ** although she was oftentimes very annoying.”’ 

It seems probable that the common law right of the husband 
to chastise his wife sprang from the notion that she was his serv- 
ant. Judge Oliver Wendell Holmes, Jr., the best American 
authority on the origins of the common law, says: ‘* The early 
law dealt with the married woman on the footing of servants. 
It called both wives and servants chattels.’’! And he informs 
me that he deduces the right in question from that supposed 
relationship. The same idea seems:to have characterized the 
English doctrine of petty treason, or the murder of master by 
servant or of husband by wife. ‘+ So great a favorite is the 
female sex of the laws of England,’’ says Blackstone, ‘‘that while 
plain hanging was good enough for the husband when he mur- 
dered his wife, yet the wife, when she murdered her husband, 
was treated with the polite amelioration of burning alive.’’? 


It is a little difficult, to be sure, to reconcile this theory with 
the theory of marital unity, but possibly the English husband 
proceeded under the scriptural injunction, ‘‘ If thy right hand 


offend thee, cut it off.’ The English marriage vows to this day 
include one of obedience on the part of the wife, following the 
command of St. Paul and St. Peter that wives subject them- 
selves to their husbands, a command for which they seem to 
have had no authority from their principal. 

But some authorities base this capacity of the husband on the 
bare inability of the wife to sue him for an assault, thus making 
ita matter of power rather than of right. In the Laws Resolution 
of Women’s Rights (1632), it is said, ** Justice Brooke, 12 H. 
8, fo. 4, affirmeth plainly, that ifa man beat an outlaw, a traitor, 
a pagan, his villain or his wife, it is dispunishable, because by 


1*¢ Agency,” 4 Harvard Law Rev., 
353. 
2 In 1782, Rebecca Downing was 
burned alive for poisoning her master, 
and in 1784, Mary Bayley was burned 
alive at Portsmouth, for the murder of 


her husband. Possibly the hangman 
strangled them before the burning. 
But the indictments were for treason. 
Pike History of Crime, Vol. 2, p. 379. 
Pike says such punishments were not 
of rare occurence. 
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the law common those persons can have no action. God sends 
gentle women better sport or better company. But it seemeth 
to be very true that there is some kind of castigation which the 
law permits a husband to use; for if a woman be threatened by 
her husband to be beaten, mischieved, or slaine, Fitzherbert sits 
down a writ which she may sue out of chancery, to compel him to 
find surety of honest behavior toward her, and that he shall 
neither do nor procure to be done to her (mark, I pray you) 
any bodily damage, otherwise than appertains to the office of a 
husband for lawful and reasonable correction. See, for this, the 
new Nat. Brev. fo. 80 f. and fo. 238, f. How far that extend- 
eth, I cannot tell, but herein the sex feminine is at no very great 
disadvantage, for first, for the lawfulness; if it be in none other 
regard lawful to beat a man’s wife than because the poor wench 
can sue no other action for it, I pray why may not the wife 
beat the husband again, what action can he have if she do?’’! 

The most ancient case I can find in point is Sir Tho. Sey- 
mor’s case, in the reign of James I., reported in Sir Francis 
Moore’s reports, p. 874, in old French. The report is a mere 
memorandum of five lines, a literal translation of which is as 
as follows: ‘* The wife of Sir Tho. Seymor sued her husband 
for alimony because her husband beat her so that she could not 
cohabit with him. And the court deny a prohibition; but if she 
can cohabit with her husband she cannot have suit for alimony. 
Also a wife can have the peace against her husband for un- 
reasonable correction.’’ This is not a direct adjudication, but is 
at least an implication, that the husband may reasonably ‘ cor- 
rect’ the wife, and still it is left in doubt whether beating is a 
reasonable correction. 

The next case I find is The Wife of Cloborn against her hus- 
band.? «* The Wife complains against her Husband in the Spirit- 
ual Court, Causo sevitie, For that he gave her a box on the 
ear, and spat in her face, and whirled her about and called her 
damned whore.’’ ‘* And now for a ground of Prohibition. It 
was said, that Cloborn chastised his wife for a reasonable Cause, 


1 See Hammond’s note on Black- 


2 Th. Hetley, 149, 5 Car. I. 
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by the Law of the Land as he might, which they denied, and said 
that they had jurisdiction in these matters de sevitie,”’ ete, 
Richardson, J., said: ** And you’l say, that a Husband may give 
reasonable chastisement to his Wife, and we have nothing to do 
with it. But only that the Husband may be bound to his good 
behavior by the Common law. * * * And certainly the mat- 
ter alleged is Cruelty ; For spitting in the face is punishable by 
the Star-chamber. But if Mr. Cloborn had pleaded a Justifica- 
tion, and set forth a Provocation to him by his Wife, to give her 
reasonable castigation ; Even there would be some colour of a 
Prohibition.”’ 

But the husband’s right to chastise the wife, even in modera- 
tion, was denied by Chief Justice Hale, in the 26th year of the 
reign of Charles II., in Lord Leigh’s case, which is reported in 
3 Keble, 433, as follows: ‘* On difference between him and his 
Lady, about settlement of 2007. per Annum, Pin-money, in case 
of separation, she upon Affidavit of hard usage, and that she went 
in fear of her life, prayed security of the Peace against him, 
which was granted. And by Hale, Chief Justice, the salva 
moderata castigatione in the Register is not meant of beating, but 
only of admonition and confinement to the House in case of her 
extravagance, which the Court agreed, she not being as an 
Apprentice, etc., but after the parties were reconciled and all 
discharged.’’ The italics are mine. It is possible that ‘* extray- 
agance ’’ was used in the sense of straying from home, although 
in some cases it clearly meant her squandering her fortune or 
her husband’s fortune. 

I have searched the books in vain for any legal corroboration 
of the popular notion that the husband might beat the wife 
with a rod not bigger than his thumb, or which could be drawn 
through the marriage ring. 

In State v. Rhodes,’ the jury found that defendant struck 
his wife, ‘* three licks with a switch about the size of one of his 
fingers, but not so large as a man’s thumb,”’ and the trial judge 
‘* was of the opinion that the defendant had a right to whip his 
wife with a switch no larger than histhumb.’’ And in Bradley 


1 Infra. 
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y. State, the court attribute to Justice Raymond the expres- 
sion that the husband might ‘use a whip or rattan no bigger 
than my thumb.”’ 

In James v. Commonwealth,? Duncan, J., says that the hus- 
band ** might correct her with a stick as thick as his own thumb. 
There is a tradition that at the publication of Bracton’s learned 
work, in which the dimension of this instrument of correction 
was first stated, the women of the town in which he lived seized 
him and ducked him in a horsepond.’’ But I can only find in 
Bracton that *‘ some persons who are under the authority of 
others ’’ ** are under the rod, as wives,”’ etc.’ 

It seems incredible that any English court should ever have 
measured the degree of common marital chastisement by a stand- 
ard so variant as the circumference of the husband’s thumb, but 
it may be that some magistrate at some time cited his own thumb 
as the proper standard, just as, according to Selden, equity was 
measured in the chancery court by the size of the chancellor’s 
foot! ‘* Thumb-measure ”’ however is but a rude resort. In 
State v. Rhodes,‘ the court say: ‘* It is not easily seen how the 
thumb is the standard of size for the instrument which he may 
use.”’ 

It is a curious fact that the right in question has been much 
more discussed and even judicially recognized in this country 
than in England. A review of the authorities pro and con may 
be interesting. 

In the ** Body of Liberties,’’ enacted by the General Court 
of Massachusetts, A. D. 1641, it was provided: ‘* Every married 
woman shall be free from bodily correction or stripes by her 
husband, unless it be in his own defence upon her assault. If 
there be any just cause of correction, complaint shall be made to 
authority assembled in some court, from which alone she shall 
receive it.’’ 

Bradley v. State® was an indictment of a husband for 
assault and battery upon his wife. The only point decided 


1 Infra. 5 See Hammond’s note, to Black- 
212 S. & Rawle, 226. stone’s Commentaries, ch. 15. San 
3 Ch. 10. Francisco, 1890, p. 751. 
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was that a husband could commit such offense. The court, 
however, obiter, declared that at ancient common law the hus- 
band had the right to ‘* give his wife moderate correction be- 
cause he is answerable for her misbehavior,’’ and observed: 
** If the defendant now before us could show from the record in 
this case that he confined himself within reasonable bounds, we 
would deliberate long before an affirmance of the judgment,” 
and in like manner continued: ‘* However abhorrent to the feel- 
ings of every member of the bench must be the exercise of this 
remnant of feudal authority to inflict pain and suffering, when 
all the finer feelings of the heart should be warmed into devo- 
tion by our most affectionate regards, yet every principle of 
public policy and expediency, in reference to the domestic rela- 
tions, would seem to require the establishment of the rule we 
have laid down, in order to prevent the deplorable spectacle of 
the exhibition of similar cases in our courts of justice. Family 
broils and dissensions cannot be investigated before the tribunals 
of the country, without casting a shade over the character of 
those who are unfortunately engaged in the controversy. To 
screen from public reproach those who may be thus unhappily 
situated, let the husband be permitted to exercise the right of 
moderate chastisement, in cases of great emergency, and use 
salutary restraints in every case of misbehavior, without being 
subjected to vexatious prosecutions, resulting in the mutual 
shame and discredit of all parties concerned.’’ So said the 
** Hon. Powhattan Ellis,’’ who seems to have inherited a domes- 
tic club from the Virginian prince whose name was conferred 
upon him. And yet, some fifteen years later, his State was the 
first to enact a law enlarging the rights of married woman. It 
must be noted that the cases cited by the court from Strange as 
authority for its observations had not the slightest bearing upon 
the question at issue. 

In Fulgham v. State! a conviction of a husband for assault 
and battery upon his wife was upheld. Peters, J., observes that 
the authority of the husband, ‘* to chastise the wife with rude- 
ness and blows in order to coerce her obedience to his domestic 


1 46 Ala. 143 (1871). 
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commands, was not admitted in the age of Judge Blackstone, 
for as he says, ‘ in the politer reign of Charles the Second,’ ex- 
cept among ‘ the lower rank of the people.” * * * The most 
zealous advocates of ‘ wife-whipping’ have never gone beyond 
this unhappy rank. It has never been contended that this 
liability to be corrected with blows and stripes was the law for 
the wives of all the people —of those of the higher as well as 
those of the lower rank. The language of the authority relied 
on by the learned counsel for the accused clearly shows that there 
was a rank of the people excluded from its operation. Such 
partial laws cannot be enforced in this State. * * * Judge 
Blackstone quotes no decided case, and possibly none such could 
then be found, which supports the privilege referred to by him, 
asuniversallaw. * * * Therefore arod which may be drawn 
through the wedding ring is not now deemed necessary to teach 
the wife her duty and subjection to the husband. The husband 
is therefore, not justified nor allowed by law to use such a weapon, 
or any other, for her moderate correction. The wife is not to 
be considered as the husband’s slave. * * * It is, at best, 
but a low and barbarous custom, and never was a law.’’ But 
Peck, C. J., dissented. He had the good taste, it seems, to re- 
frain from writing down his reasons.! 

In Commonwealth v. McAfee? it was held that the husband 
had no right to beat his wife with the open hand for drunken- 
ness, and was liable for manslaughter in thus causing her death. 

In People v. Winters,’ Walworth, circuit judge, said that “a 
husband has no right to beat his wife or inflict punishment upon 
her;’’ and the same magistrate, as chancellor, in Perry v. Perry,‘ 
said, ‘* Whatever may be the comman law on the subject, the 
moral sense of this community, in our present state of civiliza- 
tion, will not permit the husband to inflict personal chastisement 
on the wife, even for the grossest outrage.”’ 


1 Ata meeting of the Alabama State by the husband under great provoca- 
Bar Association, in 1886, Mr. E. C. _ tion.’’ 
Semple seemed to approve the idea 2108 Mass. 458; s.c. 11 Am. Rep. 
‘in some instances, among certain 383 (1871). 
classes,” of “ not looking too closely 8 2 Park. Cr. (1823). 
at the amount of chastisement inflicted 4 2 Paige, 503 (1831). 
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In Poor v. Poor,! Richardson, C. J., remarked: ‘* What- 
ever the old books may say upon the subject, there never 
was, in my opinion, when rightly understood, any thing that 
gave to a husband the right to reduce a refractory wife to obe- 
dience by blows. And at this day the moral sense of the com- 
munity revolts at the idea that the husband may inflict personal 
chastisement upon his wife, even for the most outrageous con- 
duct. * * * We entirely condemn the use of the whip by 
the husband as unlawful and unmanly.”’ 

In State vy. Buckley ? (Delaware, 1838), the court said: ‘* We 
know of no law that will authorize a husband to strike his preg- 
nant wife a blow with his fist,”’ etc. . 

The early cases in North Carolina affirmed the husband’s right 
of moderate chastisement.* In the first case (1862), the court 
observed: ‘* The wife must be subject to the husband. * * * 
It follows that the law gives the husband power to use such a de- 
gree of force as is necessary to make the wife behave herself and 
know her place.’’ And held that in some circumstances the hus- 
band may beat her with a horse-whip or switch, ‘* so hard as to 
leave marks on her person.’’ In the second, the court said: 
** that the ground upon which we have put this decision is not 
that the husband has the right to whip his wife much or little, 
but that we will not interfere with family government in trifling 
cases. * * * We will not inflict upon society the greater 
evil of raising the curtain upon domestic privacy, to punish the 
lesser evil of trifling violence. * * * Nor is it true that a 
husband has no right to whip his wife.’’* But in 1874, the 
court went back on the old doctrine, in State v. Oliver,® and 
held ** that the husband has no legal right to chastise his wife 
under any circumstances. But from motives of public policy, — 
in order to preserve the sanctity of the domestic circle, the courts 
will not listen to trivial complaints.”’ 


18 N. H. 313 (1836). “ There is much wisdom in this decis- 
2 2 Harrington, 552. ion of the North Carolina court, and 
8 Joyner v. Joyner, 6 Jones Eq. 825; weare not quite sure but that they 
State v. Rhodes, Phillips, 453; State v. have steered clear of both Scylla and 
Mabrey, 64 N. C. 593. Charybdis.”’ 
4 Of this decision the Albany Law 5 70N.C. 60. 
Journal contemporaneously said: 
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In Ohio, in 1834,’ the court, with bad grammar but good 
morals, said: ** A man cannot justify under hardly any possible 
circumstances inflicting bodily chastisement upon a woman ; 
much less can a husband be tolerated or justified in taking a 
cowhide to his wife.’’ 

In Pearman v. Pearman? the court said, ‘‘ There is no law 
authorizing a man to beat his drunken wife.”’ 

In Vermont, Shackett v. Shackett® (1876), the court said: 
«‘ The husband might not lawfully beat or illtreat his adulterous 
wife,’’ etc. 

In Gorman v. State* (1875), it was held that while a step- 
father might chastise his step-children, and forcibly repel the 
mother’s interference, yet he had no right ** to punish or cor- 
rect her for improper interference.”’ 

In Albert v. Albert® (1885), it was said that, «* A husband 
may not raise his hand against his wife, except in absolute de- 
fense of his life or to prevent his receiving great bodily harm.’’ 

Mr. S. S. P. Patterson, in a recent article in the Virginia 
Law Journal observes: ‘* The Virginia legislature, at its last 
session (1889-90), declined to consider a bill which had for its 
object the repeal of the alleged common-law right of the hus- 
band to chastise and correct his wife in moderation. It did so 
on the ground that the passage of such a bill would seem toshow 
that the practice of wife-beating prevailed in this commonwealth, 
when in fact this is not true, as the doctrine has long since failed 
from the rulings of the courts. It never existed, except theo- 
retically, and was always mentioned by the later common-law 
writers in a jesting fashion.”’ 

In Daniels vy. State® (1877), the complaint was of assault by hus- 
bandon wife. Theargumentfor the husband was such ‘‘ as report- 
ers do not willingly let die,’’ to quote the introductory language of 
the reporter, and so a copious abstract of it was given. From 
this I gather that the defendant was jealous of a Doctor Wright, 
for whom his wife confessed an affection, and who was at once 
a physician of the soul and of the body, and who presented a bill 


1 Wright, 4 42 Tex. 221. 
2 1 Swab. & Trist, 601 (1860). 5 5 Mont. 577. 
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for nineteen visits as a physician between July and September, 
**and the record is silent as to the number of visits paid asa 
man of God.’’ So the defendant tied his wife’s hands, threw. 
the rope over a joist, and threatened her with a knife and a whip. 
Counsel cited Petruchio as a precedent, and observed that ** con. 
sidering that defendant was not only illiterate, but had a far 
more serious labor to perform than had Petruchio, it is quite 
pardonable that his treatment should have partaken more of the 
argumentum ad Mulierem,’’ etc. He cited Bradley v. State, as 
announcing ‘‘ a sound principle of law,’’ and insisted that the 
marital relation ** demands that there should be a great consid- 
eration and allowance for human frailties and passions’’ The 
court did not pass on this point, but reversed the conviction on 
account of a defect in the information. 

In 1824 it was denied in Pennsylvania, in James v. Common- 
wealth,’ that the punishment of a common scold by ducking could 
be inflicted under the law of that State. The opinion by Dun- 
can, J., is extremely learned, caustic and witty. 

As to the husband’s right to imprison his wife, Bishop says: ? 
**In this country * * * there is apparently no just ground 
for permitting a husband to confine, even in his own house, a 
sane wife who is simply unwilling to dwell with him. It is 
believed that none of our courts will recognize this authority.’’ 

In Rex v. Lister® (1721), the right of imprisonment was 
restricted to cases ‘* where the wife will make any undue use of 
her liberty, either by squandering away the wife’s estate or 
going into lewd company ;’’ there ‘* it was lawful for the husband, 
in order to preserve his honor and estate, to lay such a wife 
under restraint.’’ In another report of this case,‘ the court is 
represented as having said: ‘* But as to the coercive power which 
the husband has over his wife, it is not a power to confine her; 
for by the law of England she is entitled to all reasonable liberty, 
if her behavior is not very bad,’”’ etc. But inthis case there 
had been an agreement for living separate. 

In Lord Vane’s case,* Sir John Strange cited Lister’s case, 

112 S. & R. 230. 48 Mod. 22. 
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where ‘it was agreed by the court, that if a wife will 
make an undue use of her liberty by squandering away her 
husband’s effects, or going into bad company, it was lawful for 
her husband to lay her under restraint; but where that did not 
appear, he could not confine her as a prisoner, though even in 
his own house ; and because it appeared in that case they were 
granted by consent, and under articles to live separate, the court 
ordered that she should have her liberty.”’ 

Justice Coleridge, in Hx parte Cochrane,’ attempted to ex- 
plain away this language by limiting it to the peculiar facts of 
that case, ‘¢ in which the wife had not made, nor could make, an 
undue use of her liberty,’’ and where ‘ violence and actual im- 
prisonment, in the popular sense, had been made use of for an 
unlawful purpose.’ Otherwise, he said, ‘it would deny the 
general right of the husband to the control and custody of his 
wife, and restrict it to those cases, comparatively few in num- 
ber, in which her misconduct made it palpably unsafe for her to 
be at large. This, however, would be inconsistent with the doc- 
trine clearly laid down by the other authorities. The general 
rule would then be thatthe wile, as to her residence and manner of 
passing her time, was independent of her husband. * * * But 
our law has not so limited his rights, nor rested them on so narrow 
a foundation,’’ etc. He then speaks of ** the infirmity of the sex,”’ 
and declares that the wife is ‘‘ under the guardianship of the 
husband,”’ and Jaid stress on Mrs. Cochrane’s going ‘* to masked 
balls at Paris with persons whom he did not know.’”’ But her 
mother went with her, and there seems to have been a good deal 
of mother-in-law in the case, and ‘‘ mother-in-law ”’ is English 
for bitter beer. Except the Cochrane case I find no intimation 
that the husband may imprison the wife merely for the purpose 
of cohabitation. 

Great stress has been laid on a dictum by Lord Mansfield, in 
Rex v. Mead,? which concerned the wife of John Wilkes, 
who was living under an agreement of separation. In Hz parte 
Cochrane,’ Coleridge, J., said of this case, that Lord Mansfield 
‘* strongly asserted the general rule. ‘ The husband,’ he said,‘ has, 


18 Dowl. p. 635. 1 Burr. 542. 3 8 Dowl., p. 635. 
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in consequence of his marriage a right to the custody of his wife 
and whoever detains her from him violates that right, and he 
has a right to seize her wherever he finds her.’’’ This might 
have been said merely as concerning the husband right as against 
a third party detaining the wife, and not of a wife voluntarily 
absenting herself but not misconducting herself. But curiously 
it does not appear from this report itself that Lord Mansfield 
said any thing of the sort. The reporter merely observes: ** The 
court held this agreement,’’ for separation, ‘‘ to be a formal re- 
nunciation by the husband of his marital right to seize her or 
force her back to live with him.’’ Probably Justice Coleridge 
got his version from the report of the case in 2 Kenyon, 279, 
where the language quoted is attributable to Mansfield. 

Blackstone simply says! ‘* The courts of law will still permit a 
husband to restrain a wife of her liberty in case of any gross 
misbehavior.’’ So says Stephen.’ 

In Kelly v. Kelly,® among the vexatious acts which the hus- 
band practiced toward the wife, and which stopped short of 
violence, was the following: ‘* Having on one occasion of going 
into town, declined to tell her husband on her return every 
house to which she had been, an interdict was placed on her 
going out at will. At one time the doors were locked to keep 
her in,’’ etc. The wife was granted a separation for this and 
other petty conduct which had seriously injured her health, and 
there is no intimation in the opinions that the husband had any 
such right of confinement. Indeed the wife was justified in 
‘‘ decamping’’ and remaining away from her husband for her 
health for six months, and in refusing to allow her husband to 
be with her, on account of this tyrannical treatment. Mr. 
Kelly was a clergyman of the establishment, and he argued his 
own case. But he did not succeed in persuading the court to 
adopt his ‘‘ apostolic’’ system of discipline, and they held that 
he had no right to treat a wife, sixty years old, ‘‘ like a child or 
a lunatic.” 

In Bx parte Sandilands * it was held that where a wife is 
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voluntarily and without any restraint absent from her husband, 
habeas corpus may not issue upon his application to compel her 
return. Campbell, C. J., said: ** Whether her husband can or 
cannot compel her return is a question alieni foro. We have no 
jurisdiction on that subject. * * * We could make no order 
for her to live with her husband. If she has no good cause for 
being absent from him, he may have a decree in the Ecclesias- 
tical Court for her to return and live with him. The case of an 
infant to which allusion has been made is quite different, because 
there the parent has the right to the custody of the 
child. * * * Buta husband has no such right at common 
law to the custody of his wife.’’ 

Professor Holland, in the fifth edition of ‘* Elements of Ju- 
risprudence,”’ p. 211, says: ‘* The rights of a husband according 
to English law, as against his wife, seem to be that she should 
associate with him, in default of which he can petition for ‘ resti- 
tution of conjugal rights; ’ that her behavior should not exhibit 
levity, in which case he might formerly have chastised her and 
may now restrain her liberty; and that she shall not commit 
adultery, in which case he may, by obtaining a divorce, deprive 
her of any claim to his society or support.” 

It is a ludicrous spectacle to Americans, this compelling a re- 
luctant party to cohabitation and sexual intercourse. Indeed, 
there seems no longer any compulsory virtue in the order, for 
by 47 and 48 Vict., c. 68, disobedience to an order for restitu- 
tion of conjugal rights is no longer punishable by attachment, 
but is a ground for judicial separation. The order seems there- 
fore merely advisory, like the instruction of a judge to a jury on 
the law in a criminal case: they are ‘* bound ”’ to obey it, but 
if they do not there is no help for it. 

In the Jackson case a man whose wealthy wife refused to 
live with him, obtained a ‘‘ decree for restitution of conjugal 
rights,’’ by virtue of which he violently seized his wife as she 
was leaving church, and confined her in his house. An indig- 
nant crowd surrounded the house day and night, to prevent 
further abduction, and in the hope of rescuing her, and failing 
in an effort to prevail upon the police to make a forcible entry, 
applied to the Queen’s Bench for a writ of habeas corpus to com- 
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pel the hushand to produce his wifein court. The court refused 
the writ, holding that if she was ill treated she had a remedy in 
an application for protection. Her friends then carried the 
case to the Court of Appeal, which directed that she be restored 
to her liberty, and that she be allowed to choose her own 
residence. The Lord Chancellor and the Master of the 


Rolls expressed the opinion that the husband at common law 
never had the right to imprison or forcibly seize his wife, 
and Fry, J., put it on the ground that the statute having abol- 
i-hed the courts’ power to enforce the order for restitution by 
imprisonment, the husband had no power to imprison the wife. 


1 The colloquy between Jackson’s 
counsel and the judges on the argu- 
ment was very :mu-ing. 

Mr. Ilenn Collins began by submit- 
ting that Mr. Jac\son’s treatment of 
his wife disclosed no excess on his 
part beyond his right at common law 
as a husb.nd desirous of securing the 
society of his wife. 

The Lord Chancellor — What do you 
say a husband’s right is at common 
law? 

Mr. Henn Collins —Isay that it is 
to take possession of his wife and to 
keep her, not in imprisonment, but in 
confinem nt so faras may be necessary 
to pr: vent her eloping. 

The Lord Chancel:or — By force? 

Mr. Henn Collins — By such force as 
is necessary to keep her in confine- 
ment, but not in imprisonment, in 
order to prevent her from eloping. 

The Lord Chancellor— What do 
you mean by eloping? [Laughter.] 

Mr. Henn Collins — Going away 
with a view to absenting herself from 
his society. I am quite aware that 
this is not quite the popular sense. 

The Lord Chancellor—You mean 
continually keeping away from him. 

Mr. Ilenn Collins — Yes, my lord. 
I submit that the law on this matter 
was correctly laid down by Mr. Justice 


Coleridge in the Cochrane Case, in 
which his lordship said: ‘* Where a 
wife absents herself from her hus- 
band on account of no misconduct on 
his part, and he afterwards obtains 
possession of her person, and she de- 
clares her intention of leaving him 
again whenever she can, he has a right 
to restrain her of her liberty until she 
is willing to return to the performance 
of her marital duties. 

The Master of the Rolls — It does 
not follow that he has a right to take 
her by force. 

Mr. Henn Collins —I will give your 
lordship Lord Mansfield for that. He 
says: “A husband has power and 
dominion over his wife, and may keep 
her by force within the bounds of her 
duty and may beat her, — Lord Mans- 
field never said that, so far as I can 
find — [laughter]—but not in a vio- 
lent manner.” [Renewed laughter.] 

The Master of the Rolls—Do you 
adopt that, Mr. Collins? 

Mr. Henn Collins — Not the beating, 
my lord. [Laughter.] 

The Master of the Rolls—I don’t 
see why you should adopt one part of 
it as law and not the other. 

Mr. Henn Collins —Taking the 
authori‘ies of the time I find they did 
not come to the conclusion that as a 
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The conclusions at which I have arrived are as follows: — 
1. By the daw of England the husband never had any right 
to chastise his wife for any cause, except self-defense. 


matter of law a husband had the right 
to beat, for as far back as the reign 
of Charles If. it was laid down that 
“although our law makes a wife sub- 
ject to her husband, yet her husband 
may not put her to death. [Laugh- 
ter.] This shall be murder. Neither 
can he beat her, for the wife may 
swear the peace against him. And by 
a parity of reasoning he cannot starve 
her.’ [Laughter.] 

The Lord Chancellor— Do you say 
that it would be a gvod return to a 
writ of Aabeas corpus if a person were 
allowed the whole run of a prison? 

Mr. Henn Collins — No, my lord. 

The Lord Chancellor —Not sup- 
posing it were a large place, where 
ouly the free will to leave could not 
be exercised? Would that be impris- 
onment? 

Mr. Henn Collins — At law it would, 

The Master of the Rolls — Then do 
you distinguish here between law and 
fact? 

Mr. Henn Collins —I do, my lord. 

The Lord Chancellor — You think 
that stone wals do not necessarily a 
prison make? [Laughter] 

Mr. Henn Collius — But a husband’s 
house is not a prison at all. 

The Lord Chancellor —I hope not, 
but Iam not at all sure that it might 
not be. 

The Master of the Rolls — If a hus- 
band tied his wife to the bed post — 
[laughter] — would that be imprison- 
ment? 

Mr. Henn Collins — No doubt. 

The Lor! Chancellor — Suppose he 
confined her to one room. 

Mr. Henn Collins — That would be 
imprisonment, 


The Lord Chancellor— How 
rooms do you want to make it only 
confinement — two, or three, or how 
many? 

Mr. Henn Collins — I am endeavor- 
ing to put the law, as it has been de- 
cided, before your lordships. 

The Lord Chancellor — And we have 
to find out, if we can, what the law 
means. In any case mu-t you not es- 
tablish as a condition precedent to 
the exercise of the husband's power — 
whatever it is— that the wife is mak- 
ing an undue use of her liberty? 

The Master of the Rol s—I see in 
Mr. Just'ce Col-ridge’s judgment 
mention is made of restraining a wife 
from indulging in certain amuse- 
ments. Would a husband be justified 
in restraining his wife by force from 
gong toatheater? [Laughter.] 

Mr. Henn Collins —I believe the 
particular entertainment referred to 
was a masked ball in Paris, my lord. 
(Laughter. ] 

The Master of the Rolls — That is 
only an instince. If the wife promi- 
ses not to go Mr. Justice Coleridge 
says the court will protect her. 

Mr. Henn Co lins — Yes, my lord. 

The Master of the Rolls — But sup- 
posing the husband says, ** Yes; but I 
cannot trust her.” I have read this 
judgment of Mr. Justice Coleridge as 
carefully as I can, an! I confess I was 
as wise at the end of it as I was be- 
fore. [Laughter.] 

The Lord Chancellor —It contains 
one or two figurative expressions 
that I could not altogether follow. 
{Laughter.] For instance it speaks 
of ‘‘a divergence from the path of 
duty.’’ Ifa wife does not come up to 
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2. In this country he never had any such right, except in 
Mississippi, and he never had the power except there and in 
North Carolina, and he now has neither the right nor the power 
anywhere. 

3. In England the husband never had the right to imprison 
his wife for merely refusing to live with him, in the absence of 
positive misconduct on her part. 


4. In this country he has not and never had such right in any 


circumstances. 
ALBany, N. Y. 


the apostolic standard of obedience to 
her husband is she to be imprisoned? 
(Laughter. ] 

Mr. Henn Collins — The court has 
to lay down its own standard. 

The Lord Chancellor— As to this 
confinement or imprisonment, do you 
say that the husband may lock the 
front door but not the chamber door? 

Mr. Henn Collins —I say that there 
must be the difference between pun- 
ishment and restraint. 

The Lord Chancellor—Is_ there 
judicial authority for that distinc- 
tion? 

Mr. Henn Collins — Imprisonment 
is sevitia, confinement is not. I have 
been unable to find satisfactory 
authority upon the point for want of 
time. 

The Master of the Rolls — If a hus- 
band said his wife must not go to 
Marshall & Snelgrove’s, might he lock 
her in to prevent her going? 

Mr. Henn Collins — Yes, my lord. 
(Laughter. ] 

The Master of the Rolls — I thought 
I should bring you to that. 

Mr. Henn Collins — He might re- 
strain her. 

The Master of the Rolls — You have 
given up the beating, I think? 

Mr. Henn Collins — Yes, my lord; 


IrvinGc Browne. 


but he might restrain her with violence 
sufficient for the occasion. 

The Master of the Rolls—If you 
had asked for a writ of habeas corpus 
against Mrs. Jackson’s brother-in-law 
and sister we should have refused it; 
so, according to you, what the law 
cannot do at all the husband may do 
by force and violence. 

Mr. Henn Collins —I say that the 
husband can do it by force. 

In the course of further argu- 
ment the learned counsel observed, 
that under the Roman law, a man 
might slay his wife if she drank wine. 
[Laughter.] He was dealing further 
with the question of beating, when 
the Master of the Rolls pointed out 
that if a man might beat his wife an 
English wife was worse off than a 
dog. 

Mr. Henn Collins — That is a moot 
point, my lord. [Laughter.] 

The Lord Chancellor —I am happy 
to think that it isno longer a moot 
point. 

The Master of the Rolls — An 
English wife may not by law be in- 
sulted or cruelly used by her husband. 
If he does either the one or the other 
the court will not let him have her for 
the purpose of doing it. No English 
husband has the right to be a brute. 


LIABILITY FOR LOSSES IN SLEEPING CARS. 


LIABILITY FOR LOSSES AND INJURIES TO PAS- 
SENGERS IN SLEEPING CARS. 


In the United States, in nearly every instance, the sleeping 
car is owned and operated by a corporation other than that op- 
erating the railway over which it runs. 

If the payment by a passenger of an extra amount over and 
above his railroad fare, for the use of these cars, creates an in- 
dependent liability on the part of the company receiving the 
compensation, it would seem to make no difference whether such 
cars are owned by the company operating the railway over 
which they run, or not. In either event the company receiv- 
ing the compensation is subject to a new and independent lia- 
bility. 

Assuming then that such independent liability is created we 
may proceed to a consideration of the case where the ownership 
is in two companies. But before doing so, let us understand the 
contractual relation existing between them. 

The sleeping car company contracts to supply at its own ex- 
pense what sleeping cars the railway company shall from time 
to time require, and to do every thing necessary to insure to the 
passengers’ comfort and convenience while traveling therein, and 
to furnish suitable employes for that purpose. It is allowed to 
collect a reasonable compensation for this service. The railway 
company, on the other hand, contracts to haul the cars and to 
heat, light and clean them. For these services the railway com- 
pany sometimes receives a percentage of the gross receipts of 
the sleeping car company, but more often receives no money 
compensation whatever. The contract usually provides also that 
the employes of the sleeping car company shall be subject to 
the same orders as govern the railway company’s employes, in 
all matters relating to the management of thetrain. The latter 
are not to interfere, however, with the internal affairs of the 
sleeping car. There the sleeping car company is to have exclu- 
sive control. 
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It is well settled that no liability as a carrier of passengers at- 
taches until the relation of carrier and passenger is established 
by the purchase of the ticket." This is equally true in regard to 
the separate liability of a sleeping car company.? This relation 
may, of course, be established, if such be the intention, without 
the purchase of such a ticket. In either instance the law on the 
subject is simply a contract which courts imply from the exist- 
ence of such a relation. It will be convenient to consider our 
subject from the stand-point of the purchase of a ticket, under- 
standing that if the relation was established otherwise the same 
rule would in each case apply. 

We have then to inquire as to the liability for losses of or dam- 
age to property of passengers and for injuries to their persons 
while traveling in a sleeping car. Under this head we may con- 
sider two more: What contract is implied by law from the pur- 
chase of an ordinary railway ticket, and what contract is implied 
upon the purchase of a sleeping car ticket. Our subject then 
naturally divides itself into five topics :— 

1. The liability of the seller of an ordinary railway ticket 
for losses of passenger’s property in sleeping cars. 

2. The liability of a seller of an ordinary sleeping car ticket 
for losses of passenger’s property in sleeping cars. 

8. The liability of a seller of an ordinary railway ticket for 
injuries to passengers in sleeping cars. 

4. The liability of the seller of an ordinary ticket 
for injuries to passengers in sleeping cars. 

5. Measure of damages. 

First. The liability of the seller of an ordinary railway ticket 
for losses of pa-senger’s property in sleeping cars. 

The liability of a carrier of passengers, as such is well settled. 
He is liable as insurer for such of a passenger’s baggage as is 
placed in his charge, but as to property which the passenger re- 
tains within his personal control, he becomes merely a bailee for 
hire, and is liable ouly for negligence.? 


1 Eaton v. D. L. & W. R. Co., 57 3 Bergheim v. Gt. Eastern R’y, L. 
N. Y. 382. R. 8 C.P. D. 221; Kinsley v. Lake 
2 Williams v. P. P. C.Co.,3R.&C. Shore Railroad, 125 Mass. 54. 
L. J. 286. 
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The railway company is liable to this extent whether the loss 
occur in their own cars, or in those of the sleeping car company, 
providing the latter are a part of the train on which the passenger 
is entitled, by his railway ticket, to transportation.' Nor does there 
seem to be any reason for holding them to a greater liability than 
this, unless they have entered into further obligation by them- 
selves furnishing sleeping car accommodations for hire. This, of 
course, refers to the conduct of the railway company or iis em- 
ployes. A more difficult question is whether they are liable to 
the same extent for the acts of the employes of the sleeping 
carcompany. It has been held that they were.? Kinsley v. Lake 
Shore Railroad * seems to be authority for the same proposi- 
tion. It may even be better in case of loss in a sleeping car to 
sue the railway company, it having been decided that that com- 
pany is to be held to its common-law liability, notwithstanding 
the fact that a contract or stipulation existed between the pas- 
senger and the sleeping car company, diminishing the latter’s 
responsibility for loss.* 

Stewart v. B. & C. R. Co.,® and cases of its kind, make the 
carrier liable for acts of its servants, causing injury to its passen- 
gers, even when done without the scope of theiremployment. The 
language of this and otner opinions indicate that the same 
would be true of damage to, or loss of property in the personal 
custody of the passenger. If so, it would seem that railway 
companies are liable for willful and malicious acts of the serv- 
ants of sleeping car companies causing loss of a passenger’s 

_ property.® 

In none of the cases in which the railway company was held 
for the negligence of the servants of the sleeping car company, 
was it shown that the plaintiff had knowledge of the con- 
tract between the railway company and the sleeping car com- 
pany. Mr. Wood, in his work on railway law, expresses the 


1 Kinsley v. Lake Shore Railroad, ger, 16 Lea, 380. See also Ulrich ». 


125 Mass, 54. N.Y. C. & H. R. R. Co., 108 N. ¥. 80. 
2 Railroad Co. v. Katzenberger, 16 5 90 N. Y. 588. 

Lea, 380. 6 Williams v. P. P. C.Co., 33Am. & 
3125 Mass. 54. Eng. R. Cs. 414. 


* Railroad Company v. Katzenber- 
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opinion that the railway company would still be liable, even 
though the plaintiff had such notice.' 

Second. The liability of the seller of an ordinary sleeping car 
ticket for losses of passenger’s property in sleeping cars. 

Lord Bacon, in his famous ** Reading on the Statute of Uses ” 
observes that ‘* it is the nature of all human science and knowl- 
edge to proceed most safely by negative and exclusive to what is 
affirmative and inclusive.’’ Following this suggestion let us 
determine what a sleeping car company is not, the better to 
determine what it is. 

Is it a common carrier or a carrier of passengers? 

In both of these cases there is-an agreement, if not actually 
expressed, then implied, to carry the goods or person. The 
agreement to carry is necessary to create the liability in either 
of these cases, and the question whether such a contract is im- 
plied in the purchase of a sleeping car ticket thus becomes vital. 
In Simms v. P. P. C. Co., decided by the United States Circuit 
Court of the District of Louisiana, it appeared that the plaintiff 
bought a sleeping car ticket from New Orleans to Philadelphia. 
The train to which the sleeper was attached, failed to go beyond 
Washington, where it was stopped on account of riots. It was 
held that the sleeping car company was not liable.? If the 
court had considered that there was in this case any duty of 
transportation, they must necessarily have held the defendant 
liable. But in Pullman Co. v. Pollock,*® the court used this 
language: ‘+The facts that a railway company, to whose 
train a sleeping car may be attached, may not own such 
car, or control its internal management, and that the same 
may be under the control of a company who does not own and 
operate such car, and that the maximum compensation for 
transportation may be paid to the company to whose train 
the sleeper is attached, do not deprive the company so owning 
and operating a sleeping car of its character of passen- 
ger carrier; for the contract of such a company is not 
only that the passenger may sit and sleep in the car during the 
journey for which he contracts, but it goes further and binds 
the owner of such car to transport the passenger in it or some 


1 Vol 3, p. 1443. 2 Cited, 65 Ind. 169. ° 69 Texas, 120, 123. 
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like carriage, to the place of destination, the passenger having 
paid the fare demanded by both compunies.’’ These cases show 
that the question is not without difficulty, and indeed if there is 
no agreement to transport, a case might be imagined which 
would seem to work injustice. Suppose for example, a person 
had purchased both railway and sleeping car tickets and was 
preparing to enter the sleeper when he is informed that it would 
not be attached to the train. He demands the return of the 
amount paid for his sleeping car ticket, but is refused and in- 
formed that the company only contracted to furnish him with 
sleeping and washing facilities, and this they are ready to do in 
the car where it stands. The ticket holder could not sue either 
the railway or the sleeping car company, each being ready to 
fulfill its contract with him. 

Although the position in the Pollock case might be nearer in 
keeping with the law as laid down by other cases, yet the great 
weight of authority is to the contrary.' 

Are they liable as innkeepers? 

The definitions of inns are numerous and varied, but are of 
little value in determining a case like this. It has been said to 
be ** A house where a traveler is furnished with every thing he 
has occasion for while on his way.’’? This is certainly not the . 
description of our modern inns, and it seems probable that it 
was always too broad. ‘‘ Every thing’’ could not have been in- 
tended to be understood literally, and things which the inn- 
keeper commonly does supply do not seem to be necessary in 
order to constitute him an innkeeper. It is claimed that during 
all the time of the formation of the common law on this subject 
meals were only supplied at inns upon special order. And at 
the present time hotels on the ‘‘ European Plan,’’ so-called, 
whether the restaurant attached is owned by the owner of the 
hotel or not, are held to be inns.‘ It is not necessary that ac- 
commodations for horses and carriages shall be furnished.® 


1P. P. C. Co. v. Smith, 73 Ill. 360; * Krohn v. Sweeney, 2 Daly, 200; 
Scaling v. P. P. C. Co., 24 Mo. App. Pinkerton v. Woodward, 33 Cal. 557, 
29, and many others. 598. 


? Bacon Abr., Inns (B). 5 Thompson v. Lacy, 3 B & Ald. 
Johnson’s Encyclopedia— Inns. _—283. 
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On the other hand sleeping car companies furnish sleeping and 
toilet facilities and usually furnish meals when desired. In some 
cases these meals are served in the same car by the same em- 
ployes.t It is obliged, as is an innkeeper, to receive all who, 
under its rules, are entitled to a berth upon payment or tender 
of its usual price, provided it has unoccupied berths and no per- 
sonal objection attaches to the applicaut.? And being thus 
obliged to serve all who come it would seem that the sleeping 
car company, if occasion should require, would be entitled to 
a lien for its charges. It thus appears that the two have many 
things in common, and that there can be no sufficient cause of 
objection, in this respect, to holding sleeping cars as innkeepers, 
None of these facts, however, gave rise to the liability which was 
early attached to the innkeeper’s business, and consequently 
they would seem to be immaterial in such a discussion. They 
are only referred to here because supposed differences in these 
purticulars between inns and sleeping cars bave been used as 
arguments in favor of not extending the innkeeper'’s liability to 
sleeping car companies. The law on this subject is based on 
public policy and it is necessary to consider the people, their 
customs and morals, in order to understand what rule of public 
policy the law demands. 

In early time the English roads were none the best and were 
infested with numerous bands of outlaws, highwaymen and rob- 
bers. Along these lonely roads was un ovcasional inn where 
travelers must seek repose. These innkeepers, generally igno- 
rant and tricky, were often supposed to collude with the neighbor- 
ing highwaymen to the pecuniary disadvantage of the guest. 
The latter was nearly, if not. entirely, their helpless victim. If 
he could secure any evidence of negligence or wrong-doing, it 
was from the employes of the landlord only, and if themselves 
not implicated, they were at least naturally disposed to shield 
their employer. Such a condition of things would have been 
intolerable in a rich and commercial country, and the courts early 
took « stand which in time helped make her inns the glory and 
pride of England. 


1 See P. P. C. Co. v. Ehrman, 34 2 Nevin P. P. C. Co. 106 III. 222; 
Am. and E. R. Cs., 326. Wood's Ry. Law, vol. 3, p. 1450. 
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In the original writ, which Lord Coke says is the ground of the 
common law on the subject, we find these words: ‘* pro defectu 
ipsorum hospitatorum seu servientium suorum.” This would 
indicate that the gist of the action against an innkeeper was 
negligence, but the cases, at least the latter ones, show that such 
a ‘defect ’’ in the innkeeper will be presumed from the mere 
fact of loss and can only be rebutted by proving uegligence on 
the part of the plaintiff or his servants, or the act of God, or the 
publicenemy. At the present time the great weight of authority, 
at least in this country, is to the effect that an innkeeper is an 
insurer. 

The effect of such a policy on the part of the courts is ovi- 
denced by the language we find in Holinshed’s Chronicles, 
written in the time of Elizabeth: ‘* For you shall not hear that a 
man is robbed in his (the inukeeper’s) inne.’’ 

Such are the conditions which led to the adoption of this rule 
of law, and if modern sleeping cars come within the reason, they 
should come within the rule. It is the boust of the common law 
that it is so elastic as to meet the varying requirements of a 
changing civilization. 

Such, however, has not been the decision of the courts. Two 
early cases, P. P. C. Co. v. Smith,! in 1874, and a little later, 
Blum v. So. P. P. C. Co.,? decided by Judge Brown, then of 
the U. S. District Court, held on reasoning far from convine- 
ing, that sleeping car companies were not liable as inn- 
keepers. These cases have been criticised,? but most of the 
later cases accept the decision of these cases without much 
consideration.* The latest case on the subject is one by the 
Supreme Court of Nebraska. The court in this case® decides 
that, so fur as the sleeping cir company renders service similar 
in kind to an innkeeper, it is subject to the same liability. The 
Chicago Legal News, in commenting upon this decision, says: 


173 Til. 360. Pr. (N. 8.) 852; Parmeter v. Wagner, 
23 Cent. L. J. 591. 11 Alb. L. J. 149; Pardee v. Taylor, 1 
3 See Lawson on Contracts of R.&C.L. J. 490; Lewis v. N. Y.C. 
Carriers, p. 4 and 20 Am. L. Rev., p. S.C. Co., 26 Am. L. Reg. 864, note. 

159. 5 P. P. C. Co. v. Lowe, 44 N. W. 
* Welch v. P. P. C. Co., 16 Abb. Rep. 226. 
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«* We think perhaps the opinion in this case may be against the 
weight of authority, but it is sound in principle and ought to be 
followed by the courts.’’ From the foregoing, it will be seen 
therefore, that most of our courts hold that sleeping car com- 
panies are not liable as common carriers, carriers of passengers, 
or innkeepers. Let us ascertain, if possible, upon what ground 
they may be held. Two of the earliest cases, P. P. C. Co. v. 
Smith! and Welch v. P. P. C. Co.,? both in 1874, seem to hold 
that these companies cannot be held upon any theory whatever, 
The decision of Judge Brown * was, however, that sleeping car 
companies were bound to keep watch during the night, exclude 
unauthorized persons from the car and take reasonable care to 
prevent thefts. For negligence in these regards the company 
was liable. This case was closely followed in 1882, by Wood- 
ruff S. & P. C. Co. v. Diehl.* It appeared in that case that two 
sleeping cars were in charge of one conductor and that he left 
the train for a distance of eighty-four miles. Each car had a 
porter, but the one in the car where the theft occurred was 
blacking boots in a rotunda at the end of the aisle most of the 
time and left the car for a few moments. The court decided 
that the necessary inference therefrom of the defendant’s neg- 
ligence was so plain and certain as to authorize a statement of 
such negligence as a conclusion of law. And this, although the 
case which it followed, stated that it would be almost ‘* impos- 
sible for the company, even with the most careful watch, to pro- 
tect the occupants of the berths from being plundered by the 
occupants of adjoining sections.”’ 

In the next year the Pennsylvania Supreme Court, in P. P. C. 
Co. v. Gardner® decided that company was bound to use reason- 
able and ordinary care to protect the property of its passengers, 
and whether such care had been exercised was a question of fact. 
The company would be liable if the watchman leave his post and 
the jury find that the robbery occurred while the watchman was 
absent and that the theft would not have occurred if he had been 


1 78 Ill. 360. 4 84 Ind. 474. 
2 16 Abb. Pr. (N. 8.) 352. 5 3 Penny, 78. 
3 Blum v. So. P. P. C. Co., supra. 
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at his post. This decision states the law substantially as laid 
down by many cases which follow. In January, 1887, the Cir- 
cuit Court of St. Louis, in Bevis v. B. &O. R. Co.,! decides that 
when a theft occurs the jury are warranted in inferring absence 
of the porter or lack of watchfulness on his part, and that the 
defendants must overcome this inference. 

The latest case in New York is that of Carpenter v. N. Y., N. 
H. & H. R. Co.,? in which Judge Van Hoesen follows P. P. C. 
Co. v. Gardner * and decides that the facts that the porter was 
alone in charge of the car and during the night was engaged in 
blacking boots, were sufficient evidence of negligence to take the 
case to the jury. This case we understand has gone to the Court 
of Appeals and we may soon expect a decision from that distin- 
guished tribunal. 

From these and other decisions on the subject,‘ we gather that 
these companies are bailees for hire, or more specifically that 
they fall under locatio operis faciendi of Sir William Jones’ 
classification with what might be called a mixed custody of the 
goods. Although the passenger retains them within his personal 
control, yet the company has sufficient custody to become bailees 
and are bound to exercise ordinary and reasonable care to pro- 
tect the property of its passengers; that whether such care is 
exercised or not must be determined by a consideration of the 
facts of each particular case and (it seems) negligence will not be 
presumed from the mere fact of loss of property while in the 
car. 

An examination of the cases shows a growing disposition on 
the part of the courts to enforce a stricter liability, and even 


11R.&C. L. J. 104. 

2 15N. Y. St. Rep. 345. 

8 Supra. 

* Welch v. P. P. C. Co., 16 Abb. Pr. 
(N. 8.) 852; Parmeter v. Wagner, 16 
Alb. L. J. 149; Welding v. Wagner, 6 
Week. Dig. 262; Tracy v. P. P. C. Co., 
67 How. Pr. 154; P. P. C. Co. v. Gay- 
lord, 28 Am. L. Reg. 788; Stern v. P. 
P.C. Co., 8 Ont. R. 171; 8. c. 21 Am. 


& Eng. R. Cs. 443; Keith v. P. P.C. 
Co., 17 Ch. L. News, 196; Dargan 
v. P. P. C. Co., Willson’s Tex. Ct. 
of App. Civ. Cs., Sec. 691; Scaling 
v. P. P. C. Co., 24 Mo. App. 29; Lewis 
v. N. ¥. C. 8S. C. Co., 26 Am. L. Reg. 
864, note; Lewis v. N. Y. S. C. Co., 
143 Mass. 267; Root v. N. Y. C. S.C. 
Co., 28 Mo. App. 199. 
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now the rule does not seem to be such as meets the demands of 
justice. In this way only can be explained the readiness of 
many courts to presume negligence. 

Third. The liability of a seller of an ordinary railway ticket 
for injuries to passengers in sleeping cars. 

A carrier of passengers for hire is bound to use the greatest 
care und is liable to passengers for injuries received during trans- 
portation, which could have been avoided by the exercise of ex- 
traordinary diligence aided by the greatest skill. This responsi- 
bility extends to the entire train, and is no way lessened or 
avoided by any contract they may make with other carriers for 
hauling the latter’s cars asa partof suchtrain. It is well settled 
in fact that a carrier of passengers is liable for all injuries to its 
passengers occurring in sleeping cars to the same extent as it 
would have been had the injury occurred in one of its own cars 
by the negligence of itself or its servants. This is equally true 
where the injury is caused by the act or omission of a servant of 
the sleeping car company. Wherever the rule of Stewart 
v. B. & C. R. Co.’ prevails, the passenger may recover, even 
when the injury is caused by the willful or malicious act of 
a servant of either the railway company or the sleeping car 
company.’ 

Fourth. The liability of the seller of an ordinary sleeping 
car ticket for injuries to passengers in sleeping cars. 

This question has been very little discussed, but there seems to 
be no doubt that such a company would be bound to use the 
same degree of care as is required of carriers of passengers, and 
must answer in damages for any injury caused by want of such 
care on the part of itself or its servants. It would be liable, 
even though the injury to the passenger was done by the servant 
when acting without the scope of his employment.‘ 

Fifth. Measure of damages. 


1 Penn. Co. v. Roy, 102 U. S. 451; 2 Supra. 
Thorpe v. Railroad Co., 76 N. Y. 402; 8 Williams v. P. P. C. Co., 33 Am. & 
Railroad Co. v. Walrath, 38 Ohio St. E.R. Cs. 414. 
461; De Long v. D. L. & W. R. Co., 37 ‘ Heenrich v, P. P. C. Co., 18 Am. 
Hun, 282. & E. R. Cs. 379. 
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In case of injury the question as to the amount of damages is 
particularly within the province of the jury and need not be 
discussed. 

The ordinary rule that if a chattel be lost or destroyed through 
negligence, the measure of damages is the value of the chattel, 
must be qualified by that in Hadley v. Baxendale? which holds 
that the damages must be such as can reasonably be supposed to 
have been in the contemplation of both parties at the time they 
made the contract as the probable result of the breach of it. 
This rule finds application in the case under consideration, and 
railway and sleeping car companies are held liable only for such 
personal effects as a passenger may reasonably require while on 
his journey.? The liability of innkeepers to make good all 
loss is exceptional. It grew out of reasons of public policy, and 
although those reasons no longer exist, yet hotel charges having 
been adjusted to this standard, the liability it still maintained. 
Even if our courts should decide that sleeping car companies 
were liable as innkeepers, there would seem to be no reason for 
extending to them this exceptional liability. 

In concluding we may summarize as follows: A railway com- 
pany is subject to the liability of a carrier of passengers for loss 
of property and injury to passengers in sleeping cars whether 
such loss or injury is caused by its own negligence or that of 
its servants or by the negligence of the sleeping car company 
or its servants. It is equally liable for injury and (it seems) for 
loss occasioned by the willful or malicious acts of the servants of 
either company. A sleeping car company is bound to use 
reasonable and ordinary care to prevent injury to or loss of the 
property of its passengers and whether such care is exercised 
must be determined by a consideration of the facts of each case. 
Probably the fact of loss will raise no presumption of negli- 
gence, but courts allow a case to go to the jury on very slight 
proof. It would seem that it also should be liable for the 


1 9 Ex. 341. 69 Tex. 120; Root v. N. Y.C. S.C. 
2? Blum v. So. P. P.C.Co.,3 Cen. Co., 28 Mo. App. 199; Wilson v. B. & 
L. J. 591; Lewis v. N. ¥.S.C.Co., 0. R. Co., 82 Mo. App. 682. 
143 Mass. 267; P. P. C. Co. v. Pollock, 
VOL. XXV. 38 
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willful and malicious acts of its servants. A sleeping car 
company would probably be held to the same degree of care 
to prevent injury to passengers as is required of a carrier of 
passengers. 

The liability of these companies for loss is limited to the value 
of such personal effects as a passenger may reasonably require 
while on his journey. 


Lucius W. Hoyr. 
DENVER, COLO. 
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THE STATE AND PRIVATE CORPORATIONS. 


It isthought that the time is fast approaching when the States 
will be compelled to revise their policy towards the private corpo- 
rations of this country. It will prove a large subject from either 
the economic or the political point of view, and it will be solved 
wisely only by candid and careful consideration of widely diver- 
gent views. The carrier and the farmer, the manufacturer and 
the consumer, the capitalistic classes and the artisans of all 
classes will be contending forces before the ultimate high 
tribunals which shall be charged by the States with the wise solu- 
tion of so great a problem. 

It would be certainly improper for us to pretend to any sola- 
tion of so profound a question, yét with proper diffidence any 
one can well indicate how much is to be considered on both sides, 
and how difficult and perplexing the problem really is, for the 
proper appreciation of even this fact will serve at least to lighten 
the burden of those whom a State shall see fit to charge with 
the revision of its law of corporations. That such revision is 
not far distant, the signs of the time well indicate. 

Corporations are not novel social phenomena, but as old as 
high civilization. In Rome and even in Greece, as society 
advanced, the necessity of codperation for industrial and social 
purposes was perceived. From social exigencies were developed 
the hetairiai (ératpéa:), erani ( cpavor ) and of Greece, 
and such bodies as the collegia, universitates, municipia and 
other corpora of the Roman State. By a natural extension from 
these first examples of an artificial legal personality, have come 
the modern commercial and trading corporations which now are 
so powerful for good or evil in civilized communities. The 
recognition by the State of an aggregation of persons as a single 
juristic person, which does not die (although it may be dissolved 
or abrogated ) has been always, under all systems, the distinctive 
feature of corporate bodies. The other legal attributes of these 
abstractions are mobile and not distinctive. 
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It is unnecessary for us to consider here the various kinds of 
corporations which shade structurally, almost imperceptibly, into 
partnerships, for, as Judge Cowen said in Thomas v. Dakin, 22 
Wend. 109, ** both partnerships and private corporations are 
conventional.’’ It will be sufficient for the purposes of this 
paper to accept the Roman lawyers’ definition of a corporation 
as a juristic person, composed of an aggregation which the law 
takes no notice of, and add to it the modern attribute of private 
corporations, a power to collect capital by an issue of stock to 
members. 

Corporations are the mere creatures of the State. Under the 
jurisprudence proper of Rome, a corporation could not exist by 
prescription, or by private agreement 1 but was created by vari- 
ous legislative bodies, through leges, senatus consulia, and con- 
stituliones. Yetthe philosophy of the Roman lawyers ended in 
investing certain revolving rights and duties such as those associ- 
ated with fiscus, hereditas jaceng, never expressly created at 
all, with the status of a corporation, and hence with a cognate 
juridical personality. This last fact tends to some practical con- 
fusion in considering Roman corporations according to their 
origin; yet to none, if we class the fiscus, etc., simply as quasi 
corporations. Many corporations by English law, are commonly 
said to exist by prescription, but as properly pointed out, 
by some jurists, prescription in legal theory implies a grant, so 
that corporations in English law can hardly be said to exist with- 
out a grant or charter of some kind. 

As every one knows, the great body of our modern law of cor- 
porations is derived from Roman sources. Indeed, in no other 
department of law have English and American jurisprudence 
borrowed so copiously from the Civil Law. The modern com- 
mercial and trading corporation, however, with its by-laws, cap- 
ital stock, debentures, and other limitations «nd incidents, is pe- 
culiarly a creation of the modern State.?, Undoubtedly without 


1 Bla. Com. is in error in stating 2The wide difference between the 
that corporations could be founded by joint-stock company is pointed out 
agreement of individuals in Roman with considerable fullness in Mr. 
Law. D. 3, 4, 1, pr. Cook’s ‘Stock and Stockholders,” 
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such combinations and the limited liability incident to member- 
ship in these corporations, the development of the United States 
would have been greatly retarded, and on the whole it must be 
conceded, that much of our material prosperity is due to the 
sort of codperation which these corporations have fostered. 
Regarded from a purely economic point of view, joint-stock cor- 
porations have been and are a most important factor in our civili- 
zation. Notwithstanding the various efforts to limit their number, 
to destroy their influence, and even to prevent their incorporation, 
such as the Bubble Act of Parliament, and the proceedings in the 
New York Constitutional Convention of 1821, every attempt has 
utterly failed‘and auch failure affords well-founded ground for 
the supposition that the joint stock corporation is based on eco- 
nomic principles, absolutely essential to the well-being and health 
of modern political society. Yet this admission is very different 
from an assertion that the modern joint stock corporation is at all 
what it should be. 

Fifty years ago, the extensive manufacture of corporations 
by the various States of the United States was the subject of 
loud complaint in some quarters, and if this was so then, it is cer- 
tainly so now when the number is greater. Yet the complaint 
now is properly directed to the loose constitution of corporations 
and to their general insubordination, when viewed as persone, 
to the law of the land, rather than to the rapid and accelerating 
increase in their number. To some extent, therefore, time has 
changed the nature of the complaint and the mere number of the 
corporations has ceased to attract public attention. Viewed 
economically, this is evidently a distinct gain in public education, 
if nothing else. 

Many of the advanced thinkers on social subjects have de- 
tected the distinctly communistic trend of modern corporations 
and consequently favor their development. No one who isat all 
familiar with the Political Economy of Herbert Spencer, can 
have failed to detect that his views favorable to joint-stock 
companies, are founded solely on what he regards as the well 
being of the greater number, the laboring classes. It is possible 
that joint-stock corporations contain the true basis of compromise 
for the divergent claims of capital and labor, and that humanity 
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may yet see a wise and solid codperation of industrial forces 
predicated of some division of capital stock. This will, how- 
ever, require a long system of education and forbearance. 

While we may concede that liberal incorporating acts stimu- 
late the development of a new country and produce agents which 
are great auxiliaries of commerce and manufactures, in any fair 
argument it remains to consider the disadvantages arising from 
corporate effort, such as the tendency to destroy individualism 
in humanity or to drive all labor into aggregations dominated by 
capitalists. By individualism we mean only the opposite of 
collective status, effort and agencies. If individual talent is, 
indeed, being submerged by the modern tendency toward aggre- 
gations, why, there is a certain loss to society beyond the loss of 
individual status. But we are free to say, that in our opinion 
corporations control only the general average of human effort, 
that which under all conditions would be subordinate, and that 
individualism if closely analyzed is only another word for talent, 
which is always unrestrained and free. After ail no person can 
exist in absolute independence, for men are, by the.law of 
nature, gregarious and interdependent. 

The growth of corporations cannot be said then to be per se 
leading to a gradual enthrallment of workers, but only toa 
change of masters. If this growth of corporations can be con- 
formed to some constitution which shall produce a good collect- 
ive master instead of an irresponsible, revengeful, or wayward 
individual employer, how really advantageous to labor corpora- 
tions will become. If again, the laborer can himself be part of 
the corporation, he is in the very desirable position of being, to 
some extent, the master and sharer of his own labor and thus his 
individualism instead of being lost, is protected, and protected by 
incorporation. We have little hesitation in announcing a con- 
jecture that the average laborer employed by corporations is 
better off, better paid, better fed, and urged to fewer hours of 
work than the laborer employed by the grasping or successful 
individual proprietor, and that the improved condition of the 
corporate laborer has in the near past ameliorated the conditions 
of all labor. The accuracy of this supposition of course can be 
tested only by very minute consideration of statistics, which we 
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confess not to have made, but as a working hypothesis the con- 
jecture may be worth considering. 

What then is the nature of the modern complaints against 
corporations, if it isto be conceded that combinations are useful, 
if not essential, to national well-being and even advantageous to 
labor itself? Judging from the crude indicia there is certainly 
some good ground of complaint. The Attorney-General of 
Nebraska lately cried out against the overcapitalization of rail- 
way corporations, because it necessitates excessive and burden- 
some tolls. The Governor of Pennsylvania lately proclaimed 
that the private corporations dominated the municipal ones and 
are subversive of good government. The American Economic 
Association (a social doctor) is prescribing various remedies 
for acknowledged ills and abuses, some seeming practicable, 
others undoubtedly visionary. On the other hand, Mr. Hunt- 
ington, if accurately reported, is demanding one big carrying 
corporation for the whole country, while Mr. Sidney Dillon has 
lately announced in the North American Review (Vol. 152, p. 
446) the astounding doctrine ‘‘ that the question of capitaliza- 
tion (of corporations) concerns the stockholders and the stock- 
holders only,’’ and that ‘‘a citizen simply as a citizen commits 
an impertinence when he questions the right of any corporation 
to capitalize its property at any sum whatever.’’ Such an- 
nouncements from such prominent corporationists show only 
the individual extent of class bias and are entitled to little re- 
spect from impartial thinkers. They serve to evince the extent 
to which loose notions of corporate responsibility have gained 
a hold on even intelligent men in this country and the depth 
of the popular sound sense which rebels at such erroneous 
notions. 

We may lay it down as axiomatic that whenever a popular 
complaint is prolonged and persistent, it is evident that there is 
something wrong. If we consider the popular complaints about 
corporations with regard to the way in which they are popularly 
formulated, they will be found to be in substance (1) excessive 
capitalization and stock-watering of the carrying corporations ; 
(2) insecurity in the basis of credit of mercantile or trading, 
mining and manufacturing corporations: (3) general irrespon- 
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sibility of all corporations to the law which controls natural 
persons. 

It will be self-evident, that the law of the land having created 
a class of beings, possessing a peculiar juristic status, is bound 
to recognize such status in every branch of its legislation and 
jurisprudence, and any defect or omission in such recognition 
will be pro tanto harmful. The Romans were, in some respects, 
much more logical than the moderns for having elected to regard 
a corporation as a single person, they treated it as a single per- 
son as far as was necessary to render it civilly responsible and 
well behaved: they did not stop to regard its aggregates at all. 
On the other hand, modern law often elevates the component 

ggregates and loses sight of the individual aggregation. 

The present law is also defective in regarding the capitaliza- 
tion of carrying corporations, as atallcoincident with the cap- 
italization of trading and commercial corporations. Whenever 
a eorporation is given the right to take tolls in connection witha 
right to control territory, or to be a public carrier or to maintain 
a public highway or its adjuncts, it is invested with a guasi-pub- 
lic function and its capitalization isa matter of immense public 
concern, Mr. Dillon to the contrary notwithstanding. The law 
of competition in such cases will not always regulate tolls. In 
some cases, by preémpting banks of rivers, canal beds, or mount- 
ain passes, these grants operate as virtual monopolies and no 
modern government has even indirectly the right to create a pri- 
vate monopoly. On the other hand, a powerful argument 
against stringent governmental control of the capitalization of 
carrying corporations, has been that it deters promoters from 
drawing capital into uncertain channels and to retard develop- 
ment. This argument has undoubtedly in the past contained 
an element of great truth. Yet it may well be that the infant 
stages of development are past and that the time has now come 
for less rapid and more sound development of the country, and 
for a class of carrying corporations capitalized on actual invest- 
ments of capital. 

In this connection we may suggest that in the future it will 
probably be doubted whether a corporation with a quasi-public 
power or duty should be allowed ky government to issue stock 
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dividends at all, or whether the profits over interest on capital 
should not either revert to the State or be used in further devel- 
opment of the plant charged with a quasi-public function. To 
permit the stockholders of such a corporation to enrich them- 
selves, or to found families, on an inordinate profit derived fiom 
the undertaking while neglecting the proper development of the 
plant, or the interests of the public, may well be thought to 
be unwise government. 

But governmental contrel is very different from that remedy 
sometimes prescribed — governmental ownership. It is now gen- 
erally conceded by most thoughtful men that State trading is on 
the whole a failure. Ina recent and powerful book published 
in England, called ‘* A Plea for Liberty,’’ very strong and con- 
vincing facts and arguments are set forth against the evils of 
State trading. State telegraphs, railways, banking and express 
companies, are every-where proving inadequate. Not only do 
they usurp functions which are much better performed by private 
enterprise, but they extend officialism to a very undesirable ex- 
tent. In England, Lord Wemyss lately went so far as to com- 
plain publicly, not without good foundation, against the growing 
tendency to municipal trading. But in this country it must be 
conceded that the business of water supply has been most 
satisfactorily performed by municipalities; but it has never been 
on the principles of trading for profit. 

While government is greatly concerned with the capitalization 
of railways and other highways of commerce, the capitalization 
of trading and commercial corporations stands on an entirely 
different footing from the capitalization of the class of corpora- 
tions charged with quasi-public functions, duties and powers. 
The true end of government in respect of trading and commer- 
cial corporations is concerned with their capitalization only in so 
far as the rights of their creditors are concerned. Having 
created such juristic traders or manufacturers, a State is bound 
to see that the capital announced by them is paid in, and that the 
corporate dealings with such capital (at least to its original 
extent) are made public for the benefit of creditors. But here 
analogy with the capital of the quasi-public corporations stops. 
Mercantile and trading corporations have been always at some 
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disadvantage as compared with private traders and manufact- 
urers, for the latter do not delegate so much and they supervise 
their own business and reap all the profit. By all economists 
the affairs of a private person dealing on his own account are 
conceded to be better watched and the success of private persons 
greater in the instances of success. This fact is nature’s anti- 
dote against universal corporate effort. Therefore it may well 
be questioned whether government has a duty beyond that indi- 
.cated to control the capitalization of mere trading corporations, 
As codperation in trade and manufacture have been demonstra- 
ted to be useful to the public, at least up to the point where they 
do not deter competition by individuals, too great governmental 
interference with these classes of corporations may well be 
deprecated as an improper interference with fundamental 
economic laws. 

Having now attempted to outline briefly both sides of the argu- 
ment on the corporation question, we proceed to firmer ground, — 
the juristic status of private corporations of this country. 
It has been already indicated that the Roman law maintained 
consistently the juristic personalty of corporations. But even 
the Roman law is said by Professor Amos to be defective in its 
treatment of the liability of corporations for frauds.’ It is proper 
to note that a reference to the citation in the Pandects given by 
Professor Amos hardly seems to support fully his text. But if 
it does one thing is certain, that had there been any governmental 
necessity, the Roman lawyers would have extended the law of 
corporations so as to render them fully amenable to the con- 
temporary law of crimes. It is highly probable that the speedy 
power of dissolving corporations, reserved to the Roman State, 
made any further penalties unnecessary to the peace of the 
society of that time. But whether the Roman law failed or not, 
the modern law should advance, and having once tolerated the 
existence of artificial persons, should proceed to render them 
amenable to the fullest extent to all law, including the law of 
crimes, which should be adapted to the exigencies of the situa- 
tion. No doubt much of the complaints against corporations 
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in this country is due to defects in the law of crimes relative to 
corporate persons. 

The ancient problems were quite different. In the Roman 
law, all but a small class of corporations had some object be- 
sides the pecuniary interest of the associating members and in 
the eye of the law this object took precedence of all other con- 
siderations. But in the American law the pecuniary interest of 
the associating members seems to take precedence of the object 
of the corporation. This is a retrogression. In the instance of 
railway and highway corporations (of course municipal corpora- 
tions are not considered here) our State courts for instance have 
often missed the distinction existing between the object and the 
business of the corporation, but this is not true of the Federal 
courts, which have regarded the private interests of the mem- 
bers as subordinate to the general public character and object of 
the corporation. 

Lord Langdale in 1846 pointed out that the juridical status of 
a railway corporation was entirely different from that of an 
ordinary trading corporation.! And few will fail to perceive so 
obvious a distinction. Even the railway manipulators of this 
country who are generally able men, perceive the distinction, and 
it is only their astuteness which would lay down a general 
law for the capitalization of all corporations without regard to 
their several ends, objects or duties to the State. Corporations 
differ as widely as men differ. 

The amenability of all corporations to the criminal code, like 
their existence, is a purely legal conception and arrangement and 
may and must be extended as far as necessary to a well-ordered 
State. The great punishment of corporations, as of individuals, 
is premature death. In the Roman law, the power of dissolu- 
tion was absolute. In English and American law it is sub. 
modo, as it ought to be. Whether the Federal courts were wise 
or not in extending the inhibitory clauses of the Federal consti- 
tution, relative to impairing contracts, to State charters of pri- 
vate corporations, is no longer a living question, as at the pre- 
sent time by clauses of reservation, and by an extension of the- 
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doctrine of eminent domain, the sovereign power of the State 
over its private corporations, is being fast resumed —a fact, 
perhaps, largely due to the decision which excepted muncipal 
charters from the benefit of a like protection. Had the great 
city charters been held to be also protected, by this clause of 
the Federal constitution, against the excesses of State legislative 
interference, the popular resistance to any legislative interfer- 
ence with any charter would have been so great that by analogy 
the future of private corporations in this country might have be- 
come very different. It was, however, destined to be otherwise. 
But the influence of the Federal doctrine concerning corporate 
charters has been very wholesome, even though the necessity of 
its application is fast disappearing.! 

Having reduced its private corporations to the level of sub- 
jects and no longer masters, the State may well increase their 
amenability to the ordinary criminal law. This is a subject now 
involved in great confusion and little studied. And yet few 
questions of the time demand more attention than the criminal 
responsibility of corporations. As it now is, the law is wholly 
inadequate. Common sense rebels against punishing innocent 
stockholders criminally for sins which are yet the direct act of 
their corporation, as a corporation. So the criminal punishment 
of the directors of the cvrporation is often inadequate, or im- 
proper, because there may be a total absence on their part of 
malice, or of that criminal mind which is an essential element of 
crime in English jurisprudence, and yet, on the plainest princi- 
ples of justice, the corporation itself should be punished, and 
punished criminally. It is no answer to quote the common law, 
for the archaic common law had no conception of modern cor- 
porations such as a railway company or electrical companies, and 
therefore is necessarily totally inadequate to deal with the ques- 
tion. 

Yet as the common law is often an ex post facto legislator, it 
may be well to consider the future of corporations, with refer- 
ence to its remedial procedure. It has been held frequently in 
this country, that the word * person”? within the meaning of 
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legislative acts, includes a corporation, yet that it is not a moral 
agent; and that malice and willfulness cannot be imputed to a 
corporation. While this is literally true, it is not altogether 
consistent with the purposes of civil administration, and in 
practice the criminal responsibility of corporations ought to be 
much enlarged. The courts having, in some cases, arrived at 
the conclusion, after great contest, that corporations are capable 
of evil intent for the purposes of civil actions, and punishable 
by vindictive damages,’ it is but a step more to the inference 
of criminal intent predicated of like reasoning. It would un- 
doubtedly be competent for a criminal code to declare what 
shall be equivalent to criminal intent on the part of corpora- 
tions, even if the common law is defective in this respect, as is 
sometimes thought.* 

Such legislation will not necessarily relieve the agents of the 
corporations from criminal liability. In aggravated cases the 
agents of the corporation committing the crime will continue to 
be punishabie criminally just as agents of private persons are 
now punishable criminally for crimes committed by direction of 
the master. In subjecting corporations to a personl responsibil- 
ity for crimes, the law willonly be consistent and will relieve this 
department of law of much confusion, which now results only 
in relieving both the corporation and the agent from crimi- 
nal responsibility. Juries often hesitate to punish a subordinate 
for the wrongs of the principal and as the law now stands the 
corporation escapes by a series of scholastic premises of a purely 
arbitrary and often inequitable nature. 

It goes without saying that a corporation may not be sent to 
prison or hanged. This is a good reason for subjecting it to 
other suitable discipline and punishment, but no reason for ex- 
empting it from criminal responsibility. As the life, health and 
happiness of all juristic persons depend wholly on their solvency 


1 Canal Co. v. Portland, 56 Maine, 3 Reg. v. Great North of England 
77. Ry. Co., 9 Q. B. 315; see King of the 
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and have their seat in the exchequer only, corporations can be 


punished criminally, as well as civilly, by a graduated system of - 


fines adequate to the gravity of the offense. Under such a sys- 
tem, corporations would soon, it is thought, become law abiding 
fellow-citizens and entirely unobjectionable neighbors. It might, 
however, in the event of such an extension of the criminal code, 
be necessary to take away from private suitors against corpora- 
tions, the right to recover punitive or exemplary damages and 
vest this right wholly in the State, where it ought to be vested. 
The theory of private redress is compensation, not vindication 
of the rights of the public. 

It will be said that the difference between a civil action, 
redressed by damages, and a criminal action redressed by a pecun- 
iary mulct, is really nil, but juristically there is the widest differ- 
ence. The civil judgment is always a direct conclusion predicated 
of damage proven to be incurred by the there plaintiff. In 
a criminal action against a corporation, the offense charged is 
one against the peace and dignity of the State and the verdict is 
not predicated of proof of damage at all. The sentence isa 
penalty, not a compensatory award! and it is levied on all the 
goods of the corporation? not on the property of the members. 

By the common law, corporations were punished substantially 
only by a forfeiture of their charters, and they were only indict- 
able for misfeasance* or for non-feasance where the mental 
element is negligence. This, however, is not enough, it is sub- 
mitted. In civil actions, remedies have been extended so that 
corporations are now, as other persons are, liable in damages for 
most torts; even for libel‘ malicious prosecution,’ fraud,® tres- 
pass,’ assault,® conversion,’ and as every one knows, negligence. 


115 Wend. 267. 6 Ranger v. Gt. Western Ry. Co., 5 
2 Year B, 9 Hen. 6, fol. 36; 16 Vin. Ho. L. Cas. 72. 
Abr. 519. 7 Mamed v. Monmouth Coal Co., 3 
3 Reg. v. Great North of England Railway Cas. 159. 
Ry. Co., 9 Q. B. 315. 8 Eastern Co. Ry. Co. v. Broom, 6 
4 Whitfield v. S. E. Railway Co.,27 Ex. 314; Hanson v. R. R. Co., 62 Me. 
L. J. Q. B. 229. 84, 
Goff v. Great Northern Ry. Co., ® Yarborough v. Bank of England, 
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But even with the tendency to extend the civil responsibility of 
these juristic persons, the law may be regarded as not yet quite 
adequate and the principle, respondeat superior, capable of a 
much wider application to corporations. 

The New York Code of Criminal Procedure has provided for 
indictments against corporations, but unfortunately the defects 
in the substantive law have remained so that the criminal remedy 
is as comparatively innocuous as formerly, and only relevant 
where the mental element is negligence. Yet acorporation may, 
in fact, commit manslaughter as in the instance of a railway cor- 
poration, when it neglects precautions commanded by the legisla- 
ture. This is an invasion of the dignity of the State, but where 
is the criminal remedy in most States? In some States this de- 
fect has been remedied by legislation. The theory upon which 
corporations have been exempted from the ordinary operation of 
the law of crimes, even when the crime has been authorized under 
the common seal of the corporation, is that the criminal act is 
regarded as void as a corporate act, and as committed only by 
the individuals composing the corporation. But it is obvious 
that this reason is entirely arbitrary and that if the question were 
decided the other way, as is clearly the tendency now, society at 
large would be benefited. To be sure there are some felonies 
which a mere ens rationis cannot commit in person, for example 
perjury. Yet it may be guilty of commanding the act, and 
therefore, why is it accurate to hold that it cannot commit 
felony, and then to hold that it can commit a trespass or be 
guilty of a libel?. All crimes in which intent is notional and 
constructive, rather than real, may clearly be committed by a 
corporation. Whether this principle can be extended to felonies 
or misdemeanors, the essence of which is malice or willfulness 
has been regarded as doubtful. Yet as before stated, there is a 
growing tendency to make proof of the commission of crime by 
a corporation sufficient without any proof of intent, and it is 
therefore thought that it is now possible to construct a criminal 
code which shall render corporations responsible for all erimes 
committed in their name, by their agents, while in discharge of 
some purpose, or affair, of the corporation. 

Much of the confusion of the law touching the criminal liability 
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of corporations, comes from a departure from the earlier con- 
ceptions of the juristic personality of corporations. The Roman 
lawyers were exceedingly clear in their grasp of the principle that 
the law took no notice of the individuals composing the corpora- 
tion.! The rights of corporations in respect of ownership, posses- 
sion, obligations and remedies were on principle the same as those 
of natural persons. So in early English and American law, the 
leading jurists were equally clear in their conception of the 
juristic status of corporations, and this clearness has enabled the 
common law to work out the civil liability of corporations very 
satisfactorily. Unfortunately there is a newer school of corpora- 
tion lawyers in this country who would confuse the subject and 
would have the rights and duties of corporations regarded as 
identical with the rights and duties of the persons who compose 
them. Yet the only chance of policing and governing corpora- 
tions in a republic, depends on the courts and legislatures adhering 
fixedly to the early and more philosophic conception of the cor- 
poration as a being apart from the members of which it is com- 


posed, and punishable criminally in its own person for all grades 
of offenses committed by it, even when such offenses are com- 
mitted in doing acts beyond the scope of its charter. The new 
doctrine of ultra vires should have no application whatever in 
the future law relative to the criminal responsibility of corpora- 
tions. 


Rosert LupLow Fow.er. 
New YORE. 
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MUNICIPAL ORDINANCES FOR THE REGULATION OF 
OCCUPATIONS BY MEANS OF LICENSES. 


A very recent decision of the Supreme Court of the United 
States has served to bring this subject prominently forward, and 
it may not prove uninteresting to examine it in the light of the 
latest adjudications throughout the various States, especially as 
to those which have occurred within the last two or three years. 
The case referred to is that of Crowley v. Christensen,’ decided 
in November last. 

By an ordinance of the city of San Francisco it was provided 
that every person who sells spirituous liquors in quantities less 
than one quart shall be designated as a retail liquor dealer, and 
that no license as such liquor dealer, after January Ist, 1886, 
‘shall be issued by the collector of licenses, unless the person 
desiring the same shall have obtained the written consent of a 
majority of the Board of Police Commissioners of the city and 
county of San Francisco to carry on or conduct such business; 
but in case of refusal of such consent, upon application, said 
Board of Police Commissioners shall grant the same upon the 
written recommendation of not less than twelve citizens of San 
Francisco owning real estate in the block or square in which said 
business of retail liquor dealer or grocery is to be carried on,’’ 
and that such licenses shall be issued for a period of only three 
months. The defendant tendered to the collector of license 
fees the sum required for a new license but the tender was not 
accepted, and his application for a new license was refused. He 
was afterwards arrested upon a warrant of the police court upon 
the charge of carrying on the business of a retail liquor dealer 
without a license. He applied for a writ of habeas corpus, 
which was granted and the defendant discharged by the Circuit 
Court of the United States, the court holding that the ordinance 
in question made the business of the petitioner depend upon the 
arbitrary will of others, and therefore denied to him the equal 


1 11 Su. Ct. Rep. 13 (1890). 
VOL. XXV. 39 
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protection of the laws and abridged his privileges and immuni- 
ties as a citizen of the United States contrary to the constitu- 
tion, and that the ordinance was null and void.? 

The Supreme Court, however, reverses this decision and de- 
clares the ordinance in the present case to be valid. After 
stating the general theory upon which all regulation of oc- 
cupations proceeds, the court goes on to divide occupations 
into two classes, namely, those which are harmless and 
unobjectionable in their pursuit and those which, per se, are 
detrimental or obnoxious to public interest and convenience, 
the latter being subject to much greater regulation than the 
former. The sale of intoxicating liquors is pre-eminently in- 
cluded among those occupations detrimental to the interests of 
society. Says the court (Field, J.): ‘* The police power of the 
State is fully competent to regulate the business, to mitigate its 
evils or to suppress it entirely. There is no inherent right ina 
citizen to sell intoxicating liquors by retail ; it is not a privilege 
of a citizen of the State or a citizen of the United States. As it 
is a business attended with danger to the community it may, as 
already said, be entirely prohibited or be permitted under such 
conditions as will limit to the utmost its evils. The manner and 
extent of regulation rest in the discretion of the governing 
authority. That authority may vest in such officers as it may 
deem proper, the power of passing upon applications for per- 
mission to carry it on and to issue licenses for that purpose. It 
is a matter of legislative will only.’’ 

Such then is an illustration of the general nature of the sub- 
ject. The authority to license is derived by a municipality from 
its charter in one of two ways either by express, or implied, 
grant of power. The method by which this licensing power is 
put into operation is through the instrumentality of ordinances 
passed for the particular object in view. The legal right to reg- 
ulate occupations is clear. When persons become members of 
society they must necessarily yield for the general good, certain 
rights and privileges which, otherwise, as individuals beyond 
the pale of social relations, they might retain. The general 


1 43 Fed. Rep, 223 (1890). 
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government, State or municipal, is thereby authorized to estab- 
lish laws requiring citizens to so use their property and conduct 
their persons as not to injure others. ‘* Sic ulere tuo ut alienum 
non laedas,’’ is the maxim of universal application. ! 

There are certain general principles which should control the 
validity of these ordinances for the regulation of occupations by 
means of licenses. 

I. Ordinances (7.e., the licenses required by them) should not 
indirectly be regulations of interstate commerce. 

It is exceedingly difficult at times to distinguish a regulation of 
commerce from a legitimate exercise of the police power of the 
municipality. Every city has the authority and inherent right to 
impose certain local regulations and restrictions for its own pro- 
tection and advancement, but such must not interfere with the ex- 
clusive Federal authority to regulate commerce between the States. 
Thus an ordinance which requires all persons engaged in going 
from house to house and selling or tuking orders for any mer- 
chandise, not of their own manufacture, to take out a license 
therefore, in so far as it applies to persons in the State making 
sales and taking orders for persons residing within another State, 
is void as contrary to the U. S. Constitution.’ 

So ordinances requiring a license and exacting a fee for the 
same, of peddlers, hawkers, etc., for vending goods which are 
not the manufactures or productions of the State, are void for 
the same reason.® 

A message sent by telephone from one State into another is 
commerce between the States, and cannot be prohibited or reg- 
ulated by injunction in either State, against persons or corpora- 
tions engaged in sending such messages, because they or it do 
not pay the taxes assessed against it by such State.‘ The court 


1 Chicago Warehouse Cases, 96 U. 
113 (1877). 

2In re Kimmel, 41 Fed. Rep. 775 
(1890) Minn.; Iron Co, v. Johnson, 84 
Ga. 754 (1890); In re White, 43 Fed. 
Rep. 913 (1890). 

5 Rogers v. McCoy, 44 N. W. Rep. 
(Dak.) 990 (1890); Ex parte Thomas, 
71 Cal. 204 (1886). 


4 In re Pennsylvania Telephone Co. 
(N. J.) 20 Atlantic Rep. 846 (1890) ; cf. 
Pensacola Tel. Co. v. W. U. Tel. Co. 
96 U. S. 1 (1877); Telegraph Co. vo. 
Texas, 105 U. S. 460 (1881); Telegraph 
Co. v. Mass., 125 U. S. 530 (1887); St. 
Louis v. W. U. Tel. Co., 39 Fed. Rep. 
59 (1889). 
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in this case admitted the validity of a tax on the gross receipts 
as to business terminating within the State, but refused to pass 
upon the legulity of an assessment upon the receipts as to busi- 
ness originating within, but terminating without the State. 
Such companies it held, ‘* were subject to taxation, otherwise 
legal, which does not obstruct or place a direct burden upon them 
either as instruments of general commerce, or as agents of the 
United States.”’ 

Yet we find it decided in another State’ that telegraph compa- 
nies m:y be taxed by the State on the gross receipts from messages 
between points within and points outside of the State, and from 
messages between points in other States, which pass over lines 
partly within the State, and that such taxation is not an inter- 
ference with interstate commerce.? 

Nor can a license be exacted of express companies as to all 
interstate transportation, but it is valid as to all business to be 
exclusively performed within the State.® 

Nor of a railroad company passing through the city and ex- 
tending its lines beyond the limits of the State. This decision 
reverses the previous rulings in California upon the subject 
because of the decisions of the Supreme Court of the United 
States. 

Another controlling principle with regard to municipal licenses 
is :— 

II. They must not directly or indirectly contravene the gen- 
eral statutes of the State. 

Municipalities are governments of enumerated powers and can 
exercise only those which have been expressly or impliedly con- 
ferred by thcir charters. 

Hence a power vested in a city to license certain avocations, 
cannot be considered as imparting by implication a power to 
repeal or take the place of the laws of the State. Both the 


1 Western U. Tel. Co. v. Com. (Pa.) 4 San Benito Co. v. So. Pac. R. R., 
20 Atlantic Rep. 720 (1890). 77 Cal. 518 (1888). 
2 See R. R. Co. v. Penn., 15 Wall. 5 State v. Central Pac. R. R. Co., 
284 (1872); Steamship Co. v. Com., 127 U.S. 1 (1887). 
104 Pa. St. 109 (1883). 6 March v. Commonwealth, 12 B. 
3 U.S. Ex. Co. v. Hemmingway, 39 Monroe, 29 (1851); Thomas v. Rich- 
Fed. Rep. 60 (1889). mond, 12 Wall. 349 (1871). 


ij 


REGULATION OF OCCUPATIONS BY LICENSES. 599 


State and municipal regulations will stand and be enforceable 
together if possible, but if there is any conflict the latter must 
give place. Thus it is well settled that a city may require a 
license of a person holding a State license, nor will the 
payment of the license fee exacted by the city exempt the per- 
son paying it from liability to pay a similar fee required by the 
county.” 

Conflicts will be reconciled if possible. For example, a power 
to regulate ‘* hotels and other houses of public entertainment ”’ 
does not render the State law, requiring tavern keepers to pro- 
cure licenses from the county court, inoperative in such cities.? 
So where by the laws of the State, liquors could be sold in 
quantities of five gallons or more without procuring any license, 
a municipal ordinance which prohibited the sale of liquor with- 
out a license, the ordinance not specifying any quantities, was 
held to be valid as to all sales for quantities less than five 
gallons.? 

If the conflicts cannot be reconciled, the law of the State is 
paramount.* 

Under this head of State and municipal regulations arises an 
interesting inquiry, namely, may the operation of a city license 
be extended beyond the city limits so as to affect non-residents? 

As a general proposition, a municipality is confined in the 
exercise of its delegated powers, to the territorial extent of such 
municipality. Its very incorporation is for the purpose of 
granting the power to regulate its own local and personal affairs 
and such as affect only those residing within its boundaries. 

_ But the legislature may, by express grant, enlarge those bound- 
aries and extend the operation of municipal licenses even though 
they may lap over territory in the limits of other municipalities. 
Thus a packing house which had been licensed by one town al- 


1 Frankfort v. Aughe, 114 Ind.77 of Camden, 50 N. J. L. 87 (1887); 
(1888); City of Elk Pt. v. Vaughn, 46 State v. Labatut, 39 La. Ann. 516 
N. W. Rep. 577 (1890); In re Law- (1887); Dietz v. Central, 1 Cal. 323 


rence, 69 Cal. 608 (1886). (1872). 
2 State v. Sumpter (Ark.), 13 S. W. 4 State v. Witter (N. C.), 12 S. E. 
Rep. 933 (1890). Rep. 828 (1890); State v. Nolan, 87 


* State v. Priester (Minn.), 45 N. Minn. 16 (1888); State v. Lindsay, 34 
W. Rep. 712 (1890); cf. State v. City Ark. 372 (1879). 
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ready, but which was situated within one mile of Chicago, was 
held bound to obtain a license from Chicago also, because, by 
its charter, Chicago was authorized to license all such packing 
houses within a surrounding mile. And if the business of a per- 
son is carried on within the limits of a city and with its inhabit- 
ants, such person may be required to take out a license from the 
city even though he reside elsewhere. We find this laid down in 
the case of aliquor dealer, selling liquors within the territorial 
jurisdiction of one township, while he himself is the resident of 
another.? So in the case of an ice dealer who gathers and stores 
ice in another State, whence he ships it to the city and there sells 
it from wagons wherever he finds a customer; * and the same 
rule applies as to non-resident hucksters, etc., who may be re- 
quired to take out licenses on their wagons, by the city in which 
they vend. But the non-resident so required to take out a 
license from the city must be regularly engaged in business within 
the city limits. To exact a license therefore of one whose busi- 
ness is established elsewhere but who occasionally drives his 
truck for hire through the city, is illegal.’ It was decided also 
that the owner of woodland near a city which he is clearing up, 
who hauls the wood into a city and sells it there but has no office 
or woodyard, cannot be made to pay a license tax upon his 
wagons, as he is not engaged in business in the city ;° but if he 
had been an established wood dealer, whether his office be within 
or without the city limits, he would have been liable to the tax.’ 

Again,— 

III. License ordinances must act impartially and with uni- 
formity. 

By this we understand that there must be no discrimination or 
exemption as between persons engaged in the same trade or oc- 
cupation. ‘* Special and unwarranted discrimination or unjust 


1 Chicago Packing Co. v. Chicago, 5 Cary v. N. Plainfield, 49 N. J. L. 

88 Illinois, 227 (1878). 110 (1886); cf. Com. v. Stodder, 2 
2 Emrich v. Indianopolis, 118 Ind. Cush: 562 (1848). 

279 (1889). 6 Gunn »v. City of Macon (Ga.), 10 
3 City of Kansas v. Vinquest, 36 Mo. S. E. 972 (1890). 

App. 584 (1890). 7 Davis v. Mayor, etc., 64 Ga, 128 
4 Frommer v. City of Richmond, 31 (1879). 

Gratt. 646 (1879). 
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or oppressive interference in particular cases is not to be al- 
lowed.”” ! 

(a) As between residents and non-residents. 

The authorities are numerous, and it has been decided con- 
clusively, that any attempt to discriminate as regards licenses or 
license fees, between a resident and a non-resident, violates 
article IV, section 2 of the constitution of the United States. 
In the leading case where non-resident merchants were charged 
$300 for the same license for which the resident paid only $150, 
such discrimination was held unconstitutional.? 

Nor can any license whatever be required of non-residents 
when none is exacted of residents. For instance, to require 
licenses only from those insurance agents who represent foreign 
companies; * or of non-resident peddlers only;* or only of a 
merchant of another State selling his goods by sample in the 
city. All such exercises of the licensing power are discrimi- 
nating and void. 

But a law providing for the granting of licenses to sell liquor 
to the male inhabitants of the State only, does not conflict with 
the requirements of the United States Constitution.® 

(b) As between residents of the same city. 

The requirements already mentioned apply equally here, that 
is, there should be no partiality shown to any particular class of 
occupation or persons. The objection of partiality will not be 
sustained, however, as to those ordinances which simply classify 
and grade occupations, and the charges for licenses therefor, 
according to locality, populousness, amount of sales, capital i in- 
vestment, or such general standards. 

But the ordinance must operate with uniformity upon all 


1 Dillon on ‘Municipal Corpora- 
tions,’’ p. 400. 

2 Ward v. Maryland, 12 Wallace, 
418 (1871). 

3 Simrall v. City of Covington (Ky.), 
14 8. W. Rep. 369 (1890); cf. Daniell 
v. Trustees, etc., 78 Ky. 542 (1880). 

4 Village of Braceville v. Doherty, 
80 Ill. Ap. 645 (1890); In re White, 
43 Fed. Rep. 913 (1890). 


5 Fertilizing Co. v. Board of Agri- 
culture, 43 Fed. Rep. 609 (1890); 
Fechheimer v. City of Louisville, 84 
Ky. 806 (1886); cf. State v. Bracco, 
103 N. C. 349 (1889); Hardware Co. 
v, McGuire, 39 La. Ann. 848 (1887); 
Asher v. State, 128 U. S. 129 (1887); 
State v. North etal., 27 Mo. 464 (1858). 

6 Welsh v. State (Ind.), 25 N. E. 
Rep. 883 (1890). 
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members of the same class or grade. Thus, liquor dealers may 
be divided into different classes according to the amount of their 
sales, and a license tax, varying in amount according to the class, 
imposed ; ! so the license fee may be graduated with reference to 
the average stock on hand; ? or according to the number of per- 
sons employed; *or the locality in which the business is con- 
ducted,‘ the court saying in this last case ‘* An ordinance which 
merely discriminates between different localities in a city accord- 
ing to the advantages they may present, for the business for 
which the license is sought, leaving all persons to apply for 
license in whatever locality they think proper, and making no 
distinction between persons, but between places only, is open to 
no objection. Such an ordinance would be founded on the self- 


evident fact, that a business may be conducted with much more 
profit in some streets in the town than in others and the privi- 
leges therefore more valuable.”’ 

Discriminations have been upheld as to license fees for sell- 
ing liquors at retail, between cities and villages.° 


In general, therefore, where avocations are divided into sep- 
arate classes for any reason, with a fixed and definite license 
fee on each class, the rule of uniformity is not violated, but the 
fee must be determined beforehand and not left to future legis- 
lation.® 

And when such regulations have been passed for any occupa- 
tion, all persons inclined to pursue such an occupation, should 
have opportunity of conforming to such regulations, as any de- 
viation engenders the creation of monopolies and renders such 
ordinances void.’ 


1 Gross v. City of Allentown (Pa.), 
19 At. Rep. 269 (1890); In re Butin, 28 
Tex. App. 304 (1890). 

2 Newton v. Atkinson, 81 Kan. 151 
(1884); Tulloss v. Sedan, 31 Kan. 165. 

3 Ex parte Sisto Li Protti, 68 Cal. 
635 (1885). 

* St. Louis v. Wehrung, 46 Ill. 392 
(1868). 

* Moore v. Indianapolis, 120 Ind. 
483 (1889) ; Beckham v. Howard, 83 Ga. 
89 (1889); State v. Matthews, 51 N. J. 


L. 253 (1888) ; Amanda Co. v. Kennedy, 
70 Cal. 458 (1886). 

6 Magenau v. City Fremont (Neb.), 
47 N. W. Rep. 280 (1890); New 
Orleans v. R. R. Co., 41 La. Ann. 579 
(1890); Bills v. City of Goshen, 117 
Ind. 221 (1889). 

7 Chicago v. Rumpff, 45 Ill. 90 
(1867); Slaughter House Cases, 16 
Wall. (1873). In general upon the 
subject of partiality and uniformity in 
licenses, see: Beecher v. Farrar, 8 
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IV. Ordinances requiring licenses must be reasonable and not 
oppressive in their operation. 

««The benefit of a by-law is generally the touchstone of its 
validity,’’ } and such must be the controlling principle as to all 
cases falling under this head. The test is that the regulation 
must be reasonable as applied to the subject-matter in hand,? 
and the ordinance must tend towards the accomplishment of the 
objects for which it was passed.® 

If an ordinance is general in its application and operation, the 
mere fact that it peculiarly affects some particular person or 
class of persons will not render it void for unreasonableness.* 
There are several aspects of the doctrine of reasonableness as 
applied to licenses. 

(a) Reasonableness in requiring any license whatever. 

This will depend entirely upon the powers conferred in the 
charter of the municipality. An ordinance which is within ex- 
press powers granted cannot be held to be unreasonable and 
void.® If the regulation be plainly for the public benefit, health 
or protection, and within the charter powers, it will be lawful 
no matter what the character of the occupation regulated.® 

Some ordinances exacting licenses have been objected to as 
unreasonable upon the ground that they contravene ‘* common 
right.’’ But there is no ** common right’’ to do that which by 
a valid law or ordinance is prohibited; what may be called a 
“common right’’ when the law prohibits it, is no longer such.” 

(b) Reasonableness in the qualifications annexed to, or re- 
strictions imposed by, the license. 


Allen, 825 (1864) ; Villavas v. Bartlett, 4 Shinkle v. Covington, 83 Ky. 420 


89 La. Ann. 247 (1887); St. Johns- 
bury v. Thomson, 59 Vt. 300 (1887); 
Mayor, etc., v. Radecke, 49 Md. 217 
(1878); Logan v. Pyne, 43 Iowa, 524 
(1876); Horn v. People, 26 Mich. 221 
(1873); Minturn v. Larue, 23 Howard, 
435 (1859). 

1 Weil v. Ricord, 9 C. E. Green, 
169 (1878). 

2? Com. v. Goodrich, 13 Allen, 545 
(1866). 

5 State v. Hoboken, 33 N. J. L. 
283 (1869). 


(1885); Zanone v. Mound City, 103 Ill. 
552 (1882). 

5 Haynes v. Cape May City, 50 N. J. 
L. 55 (1887). 

6 In re Vandine, 6 Pick. 187 (1828) ; 
Mobile v. Yuille, 3 Ala, 139 (1842); 
Greensboro v. Ehrenrich, 80 Ala. 579 
(1886). 

7 City Council v. Ahrens, 4 Strob. 
Law, 241 (1850); Peoria v. Calhoun, 
29 Ill. 317 (1862); St. Paul v. Coltor, 
12 Minn. 41 (1866). 
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Regulation is not restraint. The constitution of the United 
States declares that the liberty of person and action shall not be 
abridged, but this must be taken qualifiedly. Free government 
does not imply unrestrained action, but premises that the in- 
dividual may be compelled to yield some portion of his liberty 
for the benefit of the whole community. It is especially upon 
these constitutional grounds, that is, the abridgment or depriv- 
ation of vested rights, or the general restraint of trade, that 
most of the cases bearing upon this head, have arisen. The dis- 
tinction must be particularly kept in view here, between occupa- 
tions which are unobjectionable in their pursuit and those which 
are harmful and subversive in their influences. 

A much greater degree of regulation, under the police power, 
is allowed in one case than in the other, and the courts are gov- 
erned by all the circumstances and probable consequences, good 
or evil, in each particular instance. 

To illustrate: First, as to qualifications or requirements which 
may be imposed before a license can be obtained. 


An ordinance requiring the recommendation of twelve citizens 
and tax-payers in the block before a liquor license may be issued 


to the petitioner, is valid as already seen.! Or even to require 
(for a liquor license ) the consent of two-thirds of the freeholders 
residing within three miles of the place of business, has been 
held reasonable; ? and in such cases when less than the required 
number give their consent or recommendation, if the license be 
granted, it is void.* So to demand that those who apply fora 
town license to sell liquor shall first obtain a county license as 
provided by law, is reasonable. But such as the above are not 
valid requirements if the license is desired for an occupation not 
harmful to the community, for example, the business of keeping 
a laundry.® 


1 Crowley v. Christensen, supra; 
Ballew v. State, 84 Ga. 138 (1890); 
Glenn v. Lynn (Ala.), 7 So. Rep. 924 
(1890); Tragesser v. Gray (Md.), 20 
At. Rep. 905 (1890). 

2 Metcalf v. State, 76 Ga. 308(1886). 

* Eureka v. Davis, 21 Kan. 578 


(1878); Com. v. Moran, 148 Mass. 
453 (1889). 

4 Wagner v. Town of Garrett, 118 
Ind. 114 (1889); State v. Hellman, 56 
Conn. 190 (1888). 

5 In re Quong Woo, 13 Fed. Rep. 229 
(1882) ; Yick Wo v. Hopkins, 118 U. 8. 
856 (1886). 
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It is valid also to compel an applicant for a license to show 
himself to be a suitable person to carry on the business and that 
the business itself shall be so conducted as not to become dan- 
gerous to the good order of the muncipality.? 

To restrict the granting of peddler’s licenses to physically 
disabled persons, is a legitimate exercise of the police power for 
the protection of society against lawless, able-bodied vagrants.? 

Secondly, as to the restrictions which the license when granted, 
may impose upon the pursuit of the occupation. 

The principal ground of objection to these restrictions is, that 
they restrain trade and are therefore contrary to public policy 
and constitutional privilege. Necessity, prudence and the char- 
acter of the occupation must govern in each particular case. 

Thus the sale of intoxicating liquors may be restricted ma- 
terially as to the time, place and manner of sale; for example, 
that no person shall sell in quantities less than one quart, to be 
drank on the premises; * or in quantities less than one‘ or five 
gallons ;° or such sale may be prohibited within certain desig- 
nated parts of the city ;° or within certain limits, as for instance, 
within three miles of the ‘* Methodist and Baptist churches in 
the town.’’? 

But an ordinance prohibiting the sale of liquors during the 
continuance of divine service held by any Christian denomina- 
tion, was held invalid as against licensed sellers, because the 
element of time was not fixed but left dependent upon the will 
and pleasure of the various denominations.® , 

With regard to those occupations not detrimental to society in 
their influences, the latitude of regulation is not so large, but 


1 Inre Bickerstaff, 70 Cal. 35 (1890) ; 
Singer v. State (Md.), 19 At. Rep. 1044 
(1890). 

2 In re Brinton (Pa.), 18 At. Rep. 
1092 (1890). 

3 State v. Pratt (N. J.), 19 At. Rep. 
607 (1890), 

4 Ammon »v. Chicago, 26 Ill. App. 
641 (1889); Dehneby v. Chicago, 12 
N. E. Rep. 227 (1889). 

6 Goddard v. Jacksonville, 15 Ill. 588 


(1858); cf. Gunnarssohn v. Sterling, 
92 Ill. 569 (1879); City of Lawrence v. 
Monroe (Kan.), 24 Pac. Rep. 1113 
(1890). 

* In re Wilson, 32 Minn. 145 (1884). 

Carlisle v. State (Ala.), 8 So. Rep. 
386 (1890). 

® Gilham v. Wells, 64 Ga. 192 
(1880). See 21 Alb. Law Journal 
319, 
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still amply sufficient to protect public interests. The cases 
mainly relate to the regulation of markets, sale of meat, vege- 
tables, etc. 

Thus, where regular market houses have been provided by the | 
city, an ordinance may prohibit the sale of meat within the cor- 
porate limits outside the market houses;* or private markets 
may be prohibited altogether within a prescribed area,? and if 
‘* private markets ’’ ure allowed, a license fee of five dollars per 
month on the business of selling meat, fish, etc., at such markets, 
away from the public markets, is valid.* But an ordinance re- 
quiring persons selling fresh meats through the streets, in less 
than specified quantities, to pay a license fee, cannot be sustained, 
when it appears that no other license is required for the sale of 
food.* 

So an ordinance setting apart a portion of a market for the 
sale of fish, and requiring any one wishing to trade in such fish 
market to pay a yearly license fee of $100, is void as being an 
attempt to raise revenue and not a legitimate exercise of the 
police power.? 

(c) Reasonableness in the amount of fee charged for the 
license. 

A license must be distinguished from a tax. The power to 
tax is one of the highest attributes of sovereignty and if dele- 
gated by the general government to the municipality, such 
delegation must be in express and clear terms, and cannot be 
implied from such general authority or power in a charter as, 
** to license and regulate,” license and restrain,’’ etc.® 

The reverse of this rule, however, need not be adhered to so 
closely, consequently a power in the charter to ‘ tax and re- 


1 State v. Pendergrass, 106 N. C. 
664 (1890). 

2 Newson v. City of Galveston, 76 
Tex. 559 (1890); City of Jacksonville 
v. Ledwith (Fla.), 7 So. Rep. 885 
(1890). 

8 Atkins v. Philips (Fla.), 8 So. 
Rep. 429 (1890). 

4 Chaddock v. Day, 75 Mich. 527 
(1889). 


5 State v. Rowe (Md.), 20 At. Rep. 
179 (1890); cf. Vansant v. Stage Co. 
59 Md. 334 (1882). 

6 State v. Bean, 91 N. C. 554 (1884); 
Ex parte, Mirande, 73 Cal. 365 
(1887); O’Maley v. Freeport, 96 Pa. 
St. 24 (1880); People v. Thurber, 138 
Ill. 557 (1851). 
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strain’’ the sale of liquors includes the power to impose a 
license; likewise a power to ‘‘ restrain and prohibit.’’ } 

Unless otherwise specially authorized, the power to license 
must be used strictly as a means of regulation, and not for rais- 
ing revenue. That the powers to license and (tax are distinct, is 
evident from the fact that an occupation may be both licensed 
and taxed at the sume time.? 

Still a license does not become a tax simply because a fee is 
charged for it, even though the fee charged exceeds the expense 
of issuing the license.® 

The decisions as to what amount of fee can be demanded for 
a license are somewhat contradictory. As a general proposition 
the legal right to exact a fee rests upon the ground that it is the 
necessary expense incurred in issuing the license. This however 
is by no means to be strictly followed, and the expenses of issu- 
ing the license are made to cover all such incidental and suppo- 
sititious damages and loss, which may result from the doing of 
the licensed act. 

Thus, in a recent case,‘ decided last August, the court said: 


‘The fee for a license is not a tax for revenue but a charge 
under the police power and its amount is to be controlled by the 


principles governing in such cases. What amount of fee or 
charge can be exacted is a question upon which the authorities 
are in conflict. Judge Cooley’s view is, that the right to license 
an employment, no power being given to also tax it for revenue, 
gives the corporation authority to impose such a charge for the 
license as will cover, not only the necessary expenses of issuing 
it, but also the additional labor of officers and other expenses im- 
posed by the business, but nothing beyond this limit: and this 
seems to us to be the better rule.’’ 


1 Portland v. Schmidt, 13 Oreg. 17 


(Fla.), 7 So. Rep. 892 (1890); Ex parte 
(1885); Schweitzer v. Liberty, 82 Mo. 


Gregory, 20 Tex. App. 210 (1886); Van 


309 (1884) ; St. Johnsbury v. Thompson, 
59 Vt. 300 (1882); Mt. Carmel v. 
Wabash Co. 50 Ill. 69 (1869); St. 
Louis v. Smith, 2 Mo. 113 (1827). 
2Youngblood v. Sexton, 32 Mich. 


406 (1875); Cooley on ‘“ Taxation,” 


page 573, 
*City of Jacksonville v. Ledwith 


Hook v. Selma, 70 Ala. 362 (1881); 
Coke Co. v. State, 18 Ohio St. 237 
(1868); Tenny v. Lenz, 16 Wis. 566 
(1862); Cooley on “ Const’) Lims.,”’ 
pp. 244-245; Cooley on ‘ Taxation,” 
pp. 408-410. 

* City of Jacksonville v. Ledwith 
(1890), supra. 


608 25 AMERICAN LAW REVIEW. 


The character of the occupation for which the license js 
sought must largely control the amount of the fee. Thus, for 
the sale of liquors, much larger license fees have been upheld 
than would be justified were the occupation of another character, 
the municipal government being allowed to take into considera- 
tion the probable evil results consequent upon the carrying on of 
such trades and callings, and to guard against and limit them as 
far as possible. Hence a license fee of five hundred dollars per 
year on drams-shops is reasonable ;' nor will the courts presume, 
as matter of law, that the amount of a license fee for the sale of 
liquor, is unreasonable, oppressive or prohibitory.? 

As to occupations of another character, the rule must be re- 
laxed and the charge for the license should be a reasonable return 
for the expense of issuing it and subsequent supervision. The 
Supreme Court of the United States not long ago rendered a 
decision illustrative of this. An ordinance charging a telegraph 
company license fees to the amount of $16,000 per year, when 
the actual cost of supervising and controlling the corporation for 
the protection of property and person, was only $3,500 annually, 
was declared unreasonable and void as levying a tax. 

The court said: ‘‘ In passing upon the question of excessive- 
ness, the city should not be subjected to a contracted or narrow 
view, but be treated with fair and reasonable liberality. The 
plaintiff may, and is in duty bound, to subject the defendant — 
to such proper restrictions and supervisions respecting lines 
within its limits, as are necessary to the public safety, and con- 
sequently to such charges as will enable it to perform its duty, 
without loss to itself. If the ordinance does no more than this, 
it is reasonable and therefore valid ; otherwise it is not.’’ 

On the same line of reasoning a license fee of $12.50 upon 
drummers, depending upon the expense of municipal supervis- 
ion of the business, is valid; * so of $3.00 per day upon hawkers, 


1 City of Elk Point v. Vaughn Co. (Pa.), 40 Fed. Rep. 613 (1889); cf. 
(Dak.), 46 N, W. Rep. 577 (1890). City of Scranton v. Catterson, 94 Pa. 
2 In re Guerrero, 69 Cal. 88 (1886); St. 202 (1880); Murphy v. State, 66 
Ex parte McNally, 73 Cal. 632 (1887); Miss. 46 (1888). 
Wolf v. Lansing, 53 Mich. 367 (1884). 4 City of Fayetteville v. Carter 
5 City of Phila. v. Western U. Tel. (Ark.), 12S. W. Rep. 573 (1889). 
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peddlers, etc.; ' and of $5.00 per year on all row-boats or skiffs 
kept for hire.? 

But an ordinance exacting a license fee of $25 from peddlers, 
for a fixed time in the discretion of the mayor is unreasona- 
ble.’ 

Upon the subject of license fees a few interesting points 
have been decided recently. 

Where a person voluntarily pays the fee for a license but never 
commences, or subsequently abandons the business, he cannot 
recover back the fee; * and it was held even further, that a sum 
paid for a liquor license, could not be recovered because the sale 
of liquor was prohibited immediately after the license was 
granted, on an application of a majority of the inhabitants, 
acting under a provision of the State law.® 

The power to ‘license and regulate ’’ warrants the imposition 
of a reasonable pecuniary penalty for a violation of an ordinance 
requiring such a license, nor will the imposing of such a penalty 
for failure to procure a license prevent the city from suing for 
the license fee itself.® 


But, on the other hand, it has been held, that one who carries 
on a liquor traffic without having obtained the required munici- 
pal license did not thereby become indebted to the city for the 
amount of the license fee.’ 


Wo. L. Hopes. 


BaLTIMORE, MD. 


1 State v. Redmon, 43 Minn. 250 
(1889) . 

2 Poyer v. Des Plaines, 
App. 576 (1889). 

8 State Center v. Barenstein, 66 
Towa. 240 (1885); cf. Bills v. City of 
Goshen, 117 Ind. 221 (1888); Nicorlin 
v. Lowery, 49 N. J. L. 391 (1886). 

‘Curry v. Tawas (Mich.), 45 N- 
W. Rep. 831 (1890). 


22 = Ill. 


5 Peyton v. Hot Spring Co. (Ark.), 
13S. W. Rep. 764 (1890). 

6 Haynes v. Cape May City, 19 At 
Rep. 176 (1890); New York City v. 
Eighth Av. El. R. R. 23 N. E. Rep. 
550 (1890). 

™ Chicago v. Ewright, 27 Ill. App. 
559 (1889). 
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NOTES. 


JupGEs oN Breap AND Water.—A learned advocate in Brusselg 
writes, in a private letter, to one of the editors of this publication, as 
follows: ‘‘I have heard of Edison’s phonograph before; but our 
judges could not afford to talk in one —at least with their salaries— 
since our government onlf allows them bread and water, —a disgrace 
for a country like ours, which is a wealthy one. This is characteristic 
of the rulers — so-called — because they don’t rule any thing in the 
real sense; our ‘ Palace of Justice,’ built at an expense of $10,000,- 
000, and a judge of a superior court gets $1,000 (5,000 francs) per an- 
num. I compare it to the man who, by a chance, got hold of a two- 
franc piece and bought with it a purse costing two francs, in order to 
keep the coin. safely! !’’ 


‘*Far Reacutne.’’— Often when a young ambitious lawyer, who un- 
derstands the art of touting in such a manner as not to bring upon him- 
self professional censure, wins an important case, he rushes into the 
daily newspaper and gets a column printed, describing the decision in 
black display type as ‘‘ far reaching,’’ portraying its wonderful ram-. 
ifications and lasting consequences, and then enlarging apon the great 
credit to which the aforesaid limb of the law is entitled for having 
procured its rendition. Of course he ‘* steered ’’ the court right into 
it; he evoked it; he furnished the learned judges the reasons upon 
which they based their decision ; he braced them up to holding as they 
did ; but for him they might have fallen into the error of deciding the 
case the other way. We have had several curious opportunities of 
observing the effect of this kind of touting upon the lay mind. The 
best business heads do not see through this thing. They take it se- 
riously. They think that the young touter is really a wonderful man; 
that he has had nothing to do with the preparation of the column of 
matter describing his wonderful achievement; that it has all been 
worked up by the spontaneous action of the learned editor, who is 
merely voicing the professional enthusiasm or astonishment. The re- 
sult is a greatly enhanced quantity of business on the desk of the 
aforesaid touter. 
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Per Curiam Opinions — We often wonder why opinions are deliv- 
ered ‘‘ per curiam ’’ instead of being fathered by the particular judge 
who writes the opinion. Is it because it is of such a nature that no 
judge wishes to stand the brunt of being the author of the opinion, and 
that they desire to divide up the ostensible responsibility? Or is it be- 
cause the judges cannot agree on the frame of the opinion, and con- 
clude to patch up an opinion composed of the views of particular mem- 
bers of the court, so that it resembles a Japanese mermaid? Or is it 
because the court sometimes, in the hurry of work, turns out opinions 
which are intrinsically so bad that not even the judges who write them 
are willing to father them without taking time for rewriting and amend- 
ment, which the exigencies of the business do not allow? We are 
moved to this by the per curiam opinion of the Supreme Court of Ore- 
gon in Miller v. Southern Pacific R. Co.,! which looks on its surface 
like a good, long, well considered, well written opinion, deciding a num- 
ber of questions. 


How To PREVENT THE OVERCROWDING OF THE PROFESSION. — John 
J. Wickham, Esq., in the Pittsburgh Legal Journal, puts the inquiry, 


‘how can the conditions and tendencies which lead to the overcrowd- 
ing of the bar be lessened? ’’ and answers it thus :— 


‘‘ With the view to afford a partial remedy, at least, I venture to offer the 
following suggestions: To begin with, the courts should raise the standard of 
admission. Every student should have at the start a good moral character, 
and a thorough education in the ordinary English branches, with at least an 
elementary knowledge of Latin. He should be required to diligently study 
the law for not less than three years—a four years’ course would be still 
better. Before commencing his legal studies, he should undergo a preliminary 
examination, which, as well as the final examination, should be searching and 
thorough, and not as is now too often the case, especially in the States west of 
us, a mere matter of form, where it is required atall. In this way, quantity 
will be sacrificed to quality, and we may reasonably hope to recruit the pro- 
fession mainly with cautious, honorable men, well learned in the law, and to 
largely exclude ignorant, vulgar and unscrupulous money-grubbers and empty 
blatherskites. It was recently remarked, in my hearing, that these require- 
ments might now and then shut out men of the Abraham Lincoln stamp. This 
is sheer nonsense. Lincoln’s preliminary law studies covered a period of 
more than five years. Furthermore, although unaided by teachers, and strug- 
gling with utter poverty, he became proficient in nearly all the branches 
of a good English education before his admission to the bar. A close 


1 26 Pac. Rep. 70. 
VOL. XXV. 40 
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study of Kirkham’s quaint little grammar, together with the careful read- 
ing of good books, enabled him to speak and write his native language with 
more vigor and correctness than are usually shown in the productions of nine- 
teen out of twenty of our college graduates, It must also be remembered that 
things have greatly changed since Lincoln was a youth. To-day the oppor- 
tunities, both in and out of schools, for obtaining an education, are so cheap 
and ample that no one should have the effrontery to seek to enter any learned 
profession insufficiently prepared. Knowledge, like wisdom, in the days of old, 
“‘crieth without, she uttereth her voice in the streets.”? But, apart from all 
this, we should not forget that the legal profession exists, solely, to serve the 
public in an intelligent and practical way, and not to fill the place of an intel- 
lectual wet-nurse. To the client who complains that he has been condemned to 
lose life, liberty or property, through his lawyer’s gross incapacity, it is no 
sufficient answer to say that he suffers in order that an untutored genius may 
learn to use his legal wings. 

‘‘In the next place, lawyers and law school professors should be cruelly 
honest and candid in their information and advice to young men who contem- 
plate studying law with the expectation of gaining fame and fortune through its 
practice. No greater kindness can be shown the incompetent than to tell them 
plainly of their unfitness. As to the competent, we should neither delude them 
nor permit them to delude themselves with false hopes. Their attention should 
be directed not only to those who, by much good hap and strong endeavor, 
reach the green spots in the desert, but as well to the many others who, with 
weary feet and hearts forever hungering, pursue the mirage to the far horizon’s 
edge and pass from view — embittered and unsatisfied. 


“No bowered rest for these, in Arcady, 
No songs of murmuring streams.” 


CurtosiTIEs OF THE Law anp Lawyers.— Under the above title a col- 
lection of scraps of legal jokes and jokelets was published some time 
ago by Mr. Croake James. A new and enlarged edition has now been 


published (Sampson Low, Marston, Searle & Rivington), from which 
we take the following extracts :— 


A tenant of Lord Halkeston, a judge of the Scotch Court of Session, 
once waited on him with a woful countenance, and said: ‘‘ My lord, 
I am come to inform your lordship of a sad misfortune. My cow has 
gored one of your lordship’s cows, and I fear it cannot live.”” ‘* Well, 
then, of course, you must pay for it.’’ ‘* Indeed, my lord, it was not 
my fault, and you know I am but a very poor man.’”’ ‘I can’t help 
that. The law says you must pay for it. I am not to lose my cow, 
am 1?’ ‘* Well, my lord, if it must be so, I cannot say more. But I 
forgot what I was saying. It was my mistake entirely. I should have 
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said that it was your lordship’s cow that gored mine.’’ ‘‘ Oh, is that it? 
That’s quite a different affair. Go along, and don’t trouble me just 
now. Iam very busy, Be off, Isay!’’ 

Judge Willis about 1780 sentenced a boy at Lancaster to be hanged, 
with the hope of reforming him by frightening him, and he ordered 
him for execution next morning. The judge awoke in the middle of 
the night, and was so affected by the notion that he might himself die 
in the course of the night, and the boy be hanged though he did not 
mean that he should suffer, that he got out of his bed and went to the 
lodgings of the high sheriff, and left a reprieve for the boy, or what was 
to be considered equivalent to it, and then, returning to his bed, spent 
the rest of the night very comfortably. 

At the Old Bailey it was customary to sentence the whole of the pris- 
oners found guilty at the sessions at one time. It fell to Baron 
Graham’s lot to perform this duty, and he accordingly went over the 
list with due solemnity, but omitted one person brought up for sen- 
tence— Mr. John Jones. The judge was on the point of finishing the 
sentence when the officer reminded his lordship of this omission. 
Whereupon the judge said gravely, *‘ Oh! I am sure I beg Mr. Jones’ 
pardon,’’ and then sentenced him to transportation for life. 

Sir George Rose had a friend who had been appointed to a judgeship 
in one of the colonies, and who, long afterwards, was describing the 
agonies he endured in the sea passage when he first went out. Sir George 
listened with great commiseration to the recital of these woes, and said, 
“It’s a great mercy you did not throw up your appointment.’’ 

A young French advocate, in the course of his address to the court, 
flourished about his hand in such a manner as to show off a great mag- 
nificent diamond ring. He was young, good-looking, and pleading for 
a lady of quality, who demanded a separation from her husband. The 
husband, who happened to be present, interrupted him in the middle 
of a period, and turning to the judges, exclaimed theatrically: ‘* My 
lords, you will appreciate the zeal which Monsieur M. is displaying against 
me, and the sincerity of his argument, when you are informed that the 
diamond ring he wears is the very one which I placed on my wife’s 
finger on the day of that union he is so anxious to dissolve.’’ The 
court, said M. Berryer, who relates the story, was struck, and rose 
immediately. The cause was lost, and the advocate never had another. 
To add to the poignancy of the catastrophe, the husband’s insinuation 
had no foundation in fact. 

George IV. asked Dr. Gregory what was the longest sederunt after 
dinner that he had ever heard of on credible authority. The doctor 


614 25 AMERICAN LAW REVIEW. 


answered, ‘* The longest I know of was at the house of a learned Scottish 
judge, Lord Newton. A gentleman called at his house in York Place, 
Edinburgh, at alate hour, and was inforwed that his lordship was at 
dinner. Next day the same gentleman called at an early hour, and be- 
ing again informed that the judge was at dinner, expressed surprise 
that the dinner of that day should be so much earlier than the dinner 
of the day before. ‘‘ ‘It is the very same dinner,’ ’’ replied the ser- 
vant ; his lordship has not yet risen from table.’ ’’ — Man of the World, 
in the ** Law Journal’’ (London). 


Tue Coroner as INTERPRETER. — Without prejudice to the capacity 
for office displayed by lawyers in other spheres of usefulness, we have 
always maintained that the functions of the coroner can best be exer- 
cised by a medical man. The subject-matter comes naturally within 
his proper sphere of thought. Provided, in addition, as he must be, 
with an appropriate knowledge of law, his position is really that of an 
expert, and his judicial opinion of necessity reliable in a correspond- 
ing degree. Moreover, his very familiarity with medical technicalities 
is in his favor. A somewhat amusing illustration of this latter point 
occurred a few days ago at an inquest in Chelsea, where the descrip- 
tive terms employed by a medical witness were as Greek to a jury of 
workmen until they were properly translated into good coroner’s 
English, We do not for a moment pretend that it is expedient or 
necessary for medical men in giving evidence to confine themselves to 
a technical nomenclature. In this matter, if in any thing, simplicity is 
the essence of good expression. It is obvious, however, that whatever 
care is taken to observe this desirable clearness of speech, the need of 
explanation must arise from time to time, and with it the medical 
coroner’s opportunity. — Lancet (London). 


F.orsaM, Jetsam AnD Li[e]Gan. — The lash has never been abolished 
as a means of discipline in penal institutions in Germany. Generally 
they use a thong twenty inches long, fastened to a handle a yard long. 
The lash is thickest at the end. The thickness varies according to the 
provinces, but the smallest lashes are two inches thick. Only in Saxony 
are the dimensions fixed by law, the handle there being thirty inches 
long and the lash thirty-six inches. The maximum number of blows is 
left to the judgment of the prison directors; but it must not exceed 
twenty-five in Mecklenburg and Oldenburg, thirty in Saxony, and sixty 
in Prussia. — Legal Adviser. - - - - A very good story is told of a 
distinguished lawyer. In the law libraryin Bostona number of wooden 
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blocks, cut in the form of a book, are used to keep volumes in position 
when the shelves are only partially filled. Being inthe library one day, 
a pile of these books caught Mr. Paine’s eye, and turning to a brother 
member of the bar he said: ‘* Ah, now I see where the Supreme Court 
getsitslaw!’?—Jd. - - - + Anadvocate seeing that there was no 
longer any use in denying certain charges Against his client, suddenly 
changed his plan of battle, in order to arrive at success in another way. 
“Well, be it so,’’ he said; ‘* my client is a scoundrel, and the worst liar 
in the world.’’ Here he wasinterrupted by the judge, who remarked: 
‘*Brother B——, you are forgetting yourself..’—Jd. - - - - 
Lawyer. Now, Mr. Costello, will you have the goodness to answer me, 
directly and categorically, a few plain questions? Witness. Yes, sir. 
Lawyer. Is there a female at present living with you who is known in 
the neighborhood as Mrs. Costello? Witness. Yes, sir. Lawyer. State 
on your oath, sir, do you maintain her? Witness. Yes, sir. Lawyer. 
Have you ever been married to her? Witness. No, sir. (Here several 
jurors scowled gloomily at the witness.) Lawyer. That is all, Mr. 
Costello, you may godown. Opposite Lawyer. One moment, Mr. Cos- 
tello. Is the lady in question your grandmother? Witness. Yes, sir. — 
Id. - - - - A-witness who had given his evidence in such a way 
assatisfied everybody in court that he was committing perjury, being 
cautioned by the judge, said at last: ‘‘ My lord, you may believe me or 
not, but I have not stated a word that is false, for I have been wedded 
to truth from my infancy.’”’ ‘* Yes, sir,’’ said Sir William Maule; 
** but the question is, how long you have been a widower!”” - - - = 
“What kind of public policy is that which allows you to set aside for 
fraud a judgment relating to some petty piece of personal property, 
and yet, where a contract, the most solemn and sacred known to human 
laws, and the vested rights thereunder, are swept aside and annulled 
by the arts and wiles of some fraud-feasor, denies any redress unless 
the flagrant fraud is discovered within sixty days after its perpetra- 
tion.”’ 1 


SURRENDER OF THE Etata.—Since what we have elsewhere written 
in regard to the chase of the insurgent steamer Etata was put in type, 
that steamer has arrived in a Chilian port held by the insurgents, and 
has been surrendered to Admiral McCann, who commands our squad- 
ron in those seas, by the insurgent government. This exhibits a com- 
mendable disposition on the part of the so-called Congressional party 
to keep within the bounds of international law. It is assumed that it 


1 Sherwood, J. (dissenting), in Irvine v. Leyh (Mo.), 16 S. W. Rep. 11. 
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will end all possible complication growing out of it, provided it ap- 
pears that there has been no surreptitious removal of arms at which our 
government has connived— in other words that every thing has been 
done in good faith. Perhaps we shall also learn, through the proceed- 
ings in the prize court, how to spell the name of the vessel. 


A Stour Upon an Emryent Lawyer.— A newspaper interview with 
a senator of the United States from one of the Dakotas, whose name 
we have forgotten, has illustrated the fact that a ‘‘ statesman ”’ can 
make himself very ridiculous if he tries. He is reported to have char- 
acterized Hon. John W. Noble, the Secretary of the Interior, as gross- 
ly unfit for the post which he holds, and as having said that he could 
not make a living as a lawyer in any western town. For ten or fifteen 
years previous to receiving his appointment in President Harrison’s 
cabinet, Gen. Noble’s professional income had probably never fallen be- 
low twenty-five thousand dollars a year. He took a fee of fifty thousand 
dollars in one case. Itis probably more than the senator in question 
ever earned as a lawyer in his whole life. It was a great pecnniary sac- 
rifice for Gen. Noble to quit the practice which he had in St. Louis, 
and enter the cabinet. He was literally called to the cabinet. The 
appointment was entirely unsolicited, and was a very great surprise to 
him when it was tendered tohim. The fact that he has not pleased all 
the politicians, and especially those of his own party, is by no means 
discreditable to him. It illustrates his firm, honorable and upright 
character. He is a man that is thoroughly determined to do right. 
Corrupt politicians cannot twist him around their fingers. He is plain, 
outspoken and unevasive, and entirely destitute of what is called di- 
plomacy. If he had alittle more suaviter in modo to go along with his 


conspicuous fortiter in re, he would be a better politician and a worse 
map. 


REALIZED WITH THE Arp oF Our Scissors. —While the tracks and the 
cars are the property of the company, the snow is not their snow. It 
comes without their consent or procurement, and its removal is not a 
necessary part of their franchise. Hoar, J., Union Rwy. Co. v. Cam- 
bridge! - - - - The following law was passed in Virginia in 1682: 
‘* Whereas many babbling women slander and scandalize their neighbors, 
for which their poor husbands are often involved in chargeable and 
vexatious suits and costs in great damages: Be it enacted that in ac- 


1 11 Allen (Mass.), 287, 294. 


XUM 


NOTES. 617 


tions of slander uccasioned by the wife, after judgment passed for the 
damages, the woman shall be punished by ducking; and if the slander 
be so enormous as to be adjudged at greater damages than five hundred 
pounds of tobacco, then the woman to suffer a ducking for each five 
hundred pounds of tobacco adjudged against her husband if he refuses 
topay the tobacco.”” - - - - ‘* What is your proposition of law?’’ 
the late Lord Justice James would say to a counsel who was bungling 
his opening with a confused statement of facts. ‘‘ What is your propo- 
sition of law?’’ the distracted reader of the Chancery Law Reports 
might well exclaim in coming upon the portentous head note of nearly 
two pages of small print to The Sheffield Building Society v. Aizle- 
wood,! and the exclamation might be repeated in a ‘‘ crescendo ”’ of de- 
spair, as case after case met his eye with nearly a page of head note. 
An epitome of a case is not, as the editors of law reports seem to think, 
a head note at all. A head note is or should be the key to the case, the 
clue of legal principle which we can follow as we progress through the 
intricacies of the report. On the clearness, the conciseness, and ac- 
curacy of the head note, the value of the report very much, if not 
mainly, depends. It is, therefore, a great pity that more pains are 
not taken by those responsible for the law reports to givethe ‘‘ legal 
pith’’ of the decision and no more. The latest law reports digest, it is 
only fair to say, shows a marked improvement both in brevity and ar- 
rangement.—Law Quarterly Review. - - - - We do not think the 
profession will be thankful for the change in the official style of the 
Reports.’’ The incorporation of the date in the reference is well 
meant, but the importance of making references short and simple ap- 
pears to have been overlooked. And the Council of Law Reporting 
have lost the opportunity of effecting an improvement often urged upon 
them — the separation of the Court of Appeal cases from cases decided 
in Courts of First Instance, of which latter far too many are reported. 
The general management of the ‘‘ Law Reports”’ has been any thing but 
satisfactory for some years past, and we see no signs of mending. —Law 
Quarterly Review. - - - - The legislative wisdom of Indiana is 
reported to have enacted, and the executive judgment of that State to 
have approved, 2 statute prescribing that no stockholder in a corpora- 
tion shall Lave more than one voie, whether he owns a thousand shares 
orone share. The Chicuso Legal Adviser remarks that if the courts 
should sustain this enactment, the probable effect would be to wreck 
all existing corporations in Indiana, and prevent the formation of any 
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new ones, unless all the share owners should stand equal in ownership, 
It is possible, however, that such a law, compelling equal ownership of 
the shares, as it must, might work a beneficent revolution in corpora- 
tions. The rights of small share owners certainly could not be over- 
ridden by the large ones in companies where all share owners should 
own the same fraction of the capital stock. But it is not probable that 
the courts will uphold an enactment that invalidates contract obliga- 
tions and transfers the management of the property of one man, that 
owns considerable, to two men, who own but little. — Central Law Jour- 
nal. - = = =» From the Jurist (London) we get the following: — 
“Mr. Justice Wright, having overcome his scruples, received the 
‘honor’ of knighthood the other day. - - - - The Victorian bench 
think itself quite equal to the task of constructing a code of procedure, 
which will be able to give points to the English judicature acts. The 
bar and the Chambers of Commerce don’t quite agree in that opinion, 
and there is, or was recently, quite a conflict as to whether the new pro- 
cedure should be suddenly forced upon the bar or not. - - - - A 
Pennsylvania lawyer of the last century, who was as fertile in resource 
as he was strong in personality, was retained for the defendant in a 
slander case. The plaintiff's case was so clear that it was no use at. 
tempting to dispute the facts; so the defendant’s counsel called wit- 
nesses to prove that his client was such a notorious liar, that no one in 
his neighborhood would believe a word he said, and he put it to the jury 
that nothing such a man could say would injure any one. The verdict 
was for the defendant!”” - - - - The Montreal Legal News says:— 
**The folly of testators in neglecting to visit their lawyers before 
making their wills is illustrated by the case of the Rev. John 
Hymer, of Brandsburton. This gentleman had a fortune of about 
a million dollars with which he was desirous of founding a gram- 
mar schouvl at Hull. To avoid paying a lawyer’s fee he drew 
the will himself, but it was so worded that it was void under 
the Statute of Mortmain. An intestacy resulted, and Robert Hymer, 
to whom the will bequeathed merely an annuity of $300, became the 
possessor of the estate. The heir who profited so largely by his kins- 
man’s aversion to lawyers, has contributed a quarter of the estate to 
the original object.”” - - - - Judge Trumbull, at the annual meeting 
of the Illinois State Bar Association, referred to Judge Thomas C. 
Brown, of whom he could not say much. ‘ His opinions are not to be 
found in the reports, I believe, and although he sat upon the Supreme 
Bench for thirty years, I recollect but one opinion of his appearing in the 
reports, and that I believe, on an investigation that took place in the leg- 
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islature, was proved to have been written by somebody else!”? - - - - 
Few lawyers are able, or care, to lay up much of the treasure for which 
thieves break through and steal, but among the estates bequeathed by 
members of the profession in England during the past year there are 
several examples of considerable accumulations. Mr. John Clayton, 
who attained the venerable age of 98, leftin personalty £728,746, besides 
real estate of large value. Mr. Justice Manisty, who died at the age of 
81, left personal estate valued at £122,815. Mr. David Milne Home, 
after living to the age of 85, left £121,226. Mr. Charles Bull left 
£133,358, and Mr. Hubert Martineau £104,000. Two wealthy record- 
ers died at a good old age. Mr. J. J. Johnson, Q. C., recorder of 
Chichester, lived 78 years and left £70,610. Mr. Thomas Belk, re- 
corder of Hartlepool, attained the age of 83 and left £76,000. - - - ~- 
Since the new regulation as to the admission of solicitors to the bar with- 
out keeping terms came into operation, early this year, twenty-four 
solicitors have given notice of their intention to migrate to the higher 
branch of their profession. — Jvurnal (London). - - - - 
The Ohio Law Journal says: The late Rufus King willed $30,000 
to the Cincinnati Law School, the interest to be used for supporting a 
professorship of constitutional law, and $20,000 to the Cincinnati 
Law Library, the interest to be used for buying new books and re- 
binding old ones. - - - - A petition to the legislature is circu- 
lating among the bar of Columbus, and is generally signed to make 
justices of the peace in Columbus salaried officers, as is already the 
case in Cleveland. This improvement in the administration of justice 
in petty cases ought to be made to apply to all the larger cities of the 
State. - - - - An ‘‘ Advocate’? writes to the Montreal Legal 
News as follows: ‘‘ I have read in the Star, without much astonishment 
I must confess, the following item :— 


HUNGRY LAWYERS. 


‘*Some of the proprietors on Bleury street are not at all pleased at the 
action of a number of small lawyers who are pestering them. These 
lawyers go to the proprietors looking for a job, and the means they em- 
ploy is to try and stir the proprietors up to nominate other witnesses 
than those appointed by the Finance Committee, and if they succeed 
then they have secured a job. 

‘“*It would be claiming too much to assert that this is a piece of news 
to the members of the bar. It is no secret that these tactics are openly 
resorted to. At the annual election of the officers of the bar, these 
practices are invariably denounved, and promises are made on behalf of 
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the newly elected syndic that they will be repressed. That these are 
but election promises, the above item clearly shows. It would be easy 
to name some of the ‘ hungry lawyers;’ it would be equally easy to 
collect evidence against them. Of course if the bar is to become a trade, 
the fact had better be made public at once, but if we are to remain true: 
to our traditions, it is clearly time to act.” - - - - The Troy 
Times (N. Y.), thus describes a great lawyer who could not write: — 
Mr. Beach, then a resident of this city, was engaged in the trial of an. 
important cause at our court-house, and was keeping his own minutes 
of the evidence, as it was before the court had a stenographer, and 
having occasion to step out a moment, turned to Frank J. Parmenter, 
who was sitting near, and said: ‘* Frank, will you be so kind as to keep 
minutes for me till I return?’’ ‘‘ Certainly, Mr. Beach,’’ replied the 
obliging young lawyer, ‘‘ if I am not required to read your own!’”’ In 
the course of ten minutes Mr. Beach returned, when his big chair was 
restored to him, and he glanced eagerly at his minutes to see what had 
occurred during his brief absence. To his horror, not a single note had 
been made, but instead, at the close of his own unreadable minutes, he 
saw the following: — 


EPITAPH ON HON. WILLIAM A. BEACH. 


Here lies the great lawyer struck down in his might, 
Who talked like an angel, but never could write. 


Beach, who had no idea of wit or humor, never indulged it himself, 
or tolerated it in others, was heard muttering to himself: ‘‘ The d——d 
rascal! ’’ ** the d——d rascal! ’’ The joke was soon known to the 
whole bar, and at last Beach enjoyed it as much as any. We ought, 
perhaps, to add that the parties were always good friends and so re- 
mained till the death of Mr. Beach broke the relation. 


HE TYRANNY OF THE State.— Mr. S. W. Cooper has contributed an 
article to the Popular Science Monthly upon this subject. He cites a 
number of illustrations of what all will agree with him in calling the 
tyranny of the State: the refusal of the United States to pay interest 
on its debts,! while if it has a claim against a citizen who is insolvent 
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it demands every dollar of it, with interest, before any other creditor 
can be allowed a cent. It will in this manner take the bread out of the 
mouth of a starving widow and her orphan children.! All lawyers will 
not agree with him, however, in his fierce denunciation of the decision 
of the Supreme Court of the United States, affirming the Supreme Court 
of Pennsylvania, upholding a statute prohibiting the sale of what is 
called oleomargarine.? But he might have extended his observations to 
the point that, by analogy to a principle inherited from the law of En- 
gland, actions cannot be brought against the general government or 
against the State governments, unless statutes of these ‘‘ sovereigns ”’ 
permit actions to be brought against them, and then the actions can be 
brought only in the tribunals and in the modes pointed out; whereas, 
upon the continent of Europe, provision every-where exists for redress 
in the judicial tribunals of wrongs done by the State. He might have 
alluded to the fact that, where a man is falsely accused of crime and 
imprisoned, through the malice, the negligence, or the incompetency of 
the prosecuting officer of the State, and it afterwards turns out that he 
was innocent, and that there was not even probable cause for his deten- 
tion, — he has no redress in the form of damages or compensation, from 
the State. He might have enlarged upon the infamous maxim salus populi 
suprema lex; infamous because of its common law application, under 
which the State can, in war or other emergency, take all the property 
of the individual citizen and destroy it, without the obligation of 
affording him any compensation whatever. Now, who and what is the 
State that possesses these extraordinary powers to oppress, override, 
trample upon and destroy individuals? The State is simply the aggre- 
gation of all the people. Upon what principle can all the people in their 
aggregate character trample upon and oppress one of their number? 
Upon what principle can they seize all of his property in an emergency 
and then laugh at him when he solicits compensation? Upon what 
principle can they say, although they have an overflowing treasury and 
an unlimited power of taxation, that, in the distribution of the assets of 
an insolvent savings bank, they will take all the assets and allow a poor 
washer-woman, that has a few dollars there, to starve for want of her 
small dividend? The common-law principles upon this head are in- 
famous derivations of the maxim that the king can do no wrong; that 
no statute of limitations runs against the king; that no laches can be 
imputed to him, and so on, ad nauseam. 


1 Brent v. Paule, 10 Pet. U. S. 596. 2 Powell v. Pennsylvania, 127 U.S. 
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Ienorance OF AMERICAN Law.—In a recent case in 
Admiralty, Mr. Justice Butt, in reply to the observation of 
counsel that the principle of dividing the damages between two 
vessels to blame for a collision had long been followed in the 
United States, said: ‘*It may be that the law as administered in 
the United States, or in some purticular State of the Union, allows the 
recovery of damage in the manner contended for.’’” The New Jersey 
Law Journal having cited this as ‘* another curious instance of English 
ignorance of American law,’’ the Journal of Jurisprudence (Scotch) 
takes up the cudgel for h’old h’England, as follows: ‘‘ Our contem- 
porary asks too much. It ought to be content with the fact that the 
learned judge was aware of the existence of the United States. It ig 
not consonant with the dignity and spirit of English law to be seriously 
acquainted with other systems, or to be influenced by positive or a 
priori jurisprudence. 


Post-Mortem Honors. — After a man has achieved greatness, or had 
greatness thrust upon him, and died, all sorts of post-mortem honors 
spring up and attend upon his name, the very suggestion of which would 
have provoked him to a smile when living. The story of the Indian 
who, for a single drink of whisky, would relate to a crowd how, at 
Braddock’s defeat, he had seventeen fair shots at Washington and 
missed him every time, whereby it was concluded that God was miracu- 
dpusly preserving Washington for his great destiny,—is well remem- 
bered. Another such story has started about Abraham Lincoln: 
how a client of his forced him to go to Cincinnati and attend court there, 
where his client was but one of several defendants, the other defendants 
being represented by Edwin M. Stanton; how Stanton feared that the 
presence of such a looking specimen as Lincoln would ruin their whole 
case; how the trial came off; how Stanton made the leading speech, 
which lasted all day; how Lincoln had been, throughout the speech, 
the observed man in the court room, owing to his ugliness, no doubt; 
how he finally arose and addressed the court in a speech of about a 
hundred words, and then sat down; how in these one hundred words 
he presented an entirely new aspect of the case; and how the judge 
thereupon put the question, ‘‘ Gentlemen, what have you to say to that 
point,’’ and, then, of course, decided the case on the point which 
Lincoln had suggested. Whatever title Abraham Lincoln has to fame, 
it is a misrepresentation of his character to ascribe to him any great 
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distinction as alawyer. He was asecond or third rate western country 
lawyer, who possessed some learning and a good deal of native wit, 
but whose chief power lay in pleasing a jury and in telling a smutty 
anecdote to a lot of old farmers. Lincoln became great through the 
fact that he was called upon to fill the role of a leader in a crisis, and 
that he had strength enough to endure it and to get throughit. A 
thousand other men would have done it equally well. His great power 
consisted in holding together all sorts and factions of men, who were 
really or nominally on the side of the Union, and in keeping the peace 
among them. No one can ever forget his own quaint remark that he 
‘‘had very little influence with the administration.’’ 


PostaL Savinc Banks. — We are indebted to Postmaster General 
Wanamaker for an able printed argument, with appendices, presented 
to Congress, in advocacy of the establishment of a system of postal sav- 
ing banks. The opposition to such a scheme comes from financial 
quarters— from men who desire to get rich by being the custodians of 
the earnings of the poor. The demand for the establishment of the 
scheme comes from the poor themselves, who desire to have a safe 
custodian for their small earnings. There are arguments on both sides 
of the proposition. There is a general argument against the govern- 
ment going into any private business which can be carried on without 
governmental aid. This argument is founded on the difficulty of the 
government making such enterprises profitable, and the impropriety of 
government entering into fields of private enterprise in competition with 
its own citizens. But in the face of the post-office service, and the 
service of supplying the inhabitants of cities with water, both of which 
are strictly private objects, though carried on by the government, or 
through governmental agencies, it must be confessed that the principle 
that the government ought not to engage in private enterprises is not 
of universal application. The extent to which the poor have been 
swindled by the failure of savings banks appeals powerfully for the 
establishment of governmental savings banks, in which they can find a 
safe custodian for their small earnings, albeit at a low rate of interest. 
The argument before us does great credit to the ability and broad-mind- 
edness of Mr. Wanamaker ; and if we may credit the numerous extracts 
from the press in the various portions of the country, which he furnishes 
in an appendix, we may conclude that public sentiment is really in favor 
of the measure. 
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CHANGES IN Practice ENACTED BY THE Last Missouri LEGISLATURE, 
Weare indebted to Hon A. A. Lesueur, Secretary of State of Missouri, 
for advance sheets of the acts of the last legislature of that State. We 
cannot afford space to enter in detail into the changes produced by this 
collection of legislation in the existing law of a particular State. We 
find a statute (page 43) to prevent the spreading of contagious and in- 
fectious diseases among domestic animals, by making it unlawful for 
persons to haul on the public roads and highways of this State, in 
counties having less than one hundred thousand inhabitants, the car- 
cases of animals that die of disease. This act is vicious in principle, 
because it excludes from its operation the city of St. Louis and also the 
county of Jackson, in which Kansas City is situated. On page 44 the 
farmers got in their work in the form of an act to restrain geese from 
running at large in certain counties and townships. The statute relat- 
ing to assignments for the benefit of creditors has been supplemented 
by an act (page 44) providing for the payment of unclaimed dividends 
into the State treasury. Practitioners having to deal with pleas in 
abatement in attachment cases should make a careful comparison of 
the act on page 45, which amends section 562, R. S., in regard to ap- 
peals from judgments upon pleas in abatement in attachment cases, 
The City of St. Louis (page 47), or some real estate interest in this 
city, secured the enacting of a statute relating to boulevards in cities 
having a population of three hundred thousand inhabitants or more. 
On page 44 another statute on the same subject is found relating to 
cities containing fifty thousand and less than two hundred and fifty 
thousand inhabitants. We finda large number of acts relating to cities 
of various classes, one of the most important of which is one to be 
inserted in the Revised Statutes as Section 1946a, which authorizes 
villages to own and operate water, gas and electric light works (page 
47). 

The Code of Civil Procedure has been amended by providing that 
‘* whenever a cause of action has accrued under or by virtue of the 
laws of any other State or territory, such cause of action may be brought 
in any of the courts of this State, by the person or persons entitled to 
the proceeds of such cause of action, provided, such person or persons 
shall be authorized to bring such action by the laws of the State or ter- 
ritory where the cause of action accrued.’’ The next section prescribes 
who may bring such an action where the party entitled is disabled under 
the laws of the foreign State or territory. Another section provides for 
the distribution of the fruits of the action. The purpose of the statute 
seems to be to make certain and definite that which previously rested 
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upon the principle of comity merely. Section 2252 of the Revised 
Statutes has been amended so as to provide that ‘‘ all appeals taken 
sixty days before the first day of the next term of the Supreme Court, 
or either of the Courts of Appeals, shall be returnable to such next 
term, and all appeals taken in less than sixty days before the first day 
of such next term shall be returnable to the second term thereafter. 
The statute also contains this salutary provision: ‘‘ The failure of the 
clerk [of the Circuit Court] to notify the appellant or his attorney of 
record, of the completion of the transcript in time to enable him to 
have the same filed in the appellate court in the time required by law, 
shall be considered and is hereby declared to be good cause for refus- 
ing to affirm the judgment of the lower court on such motion.’’ This 
is designed to repeal the infamous rule established by the Supreme 
‘Court of the State of Missouri, and followed in several cases by the 
St. Louis Court of Appeals, though finally departed from by that 
court, that the clerk of the Circuit Court is, for the purpose of making 
out the transcript, the agent of the appellant, and that the appellant is 
responsible for the laches of the clerk of the Circuit Court. It 
might thus happen that in a case involving a hundred thousand 
dollars, where the appellant had suffered gross injustice, he would 
be entirely deprived of the benefit of his appeal and his judg- 
ment might be affirmed in the appellate court without any reference to 
the merits, merely because of the neglect or corrupt misprison of the 
clerk of the Circuit Court in not making out his transcript in time; 
and this although the Circuit Clerk might be personally insolvent and 
under a bond of not more than ten thousand dollars, in which case the 
appellant would be practically remediless. How enlightened and fair- 
minded judges could lay down such an infamous rule almost passes be- 
lief. Upon what reason the clerk of the Circuit Court can be held to 
be the agent of a litigant who does not elect him or appoint him, who 
cannot command him, but whois obliged by law to avail himself of his 
services to do a particular act is not conceivable. - - - - Another 
statute (page 70) gives a right of appeal ‘‘from any order granting a 
new trial, or in arrest of judgment, or dissolving an injunction, or from 
any interlocutory judgment in actions of partition which determine the 
rights of the parties, or from any final judgment in the case, or from any 
special order after final judgment in the case; but a failure to appeal 
from any action or decision of the court before final judgment shall not 
prejudice the right of the party so failing to have the action of the trial 
court reviewed on appeal taken from the final judgment in the 
case.”” - - - - Section 2081 of the Revised Statutes relating to 
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justification in mitigation of damages in actions for defamation is go 
amended as to require such matters of justification and mitigation to be 
separately pleaded. 

A most salutary statute, under the head of corporations, requires 
foreign corporations doing business in this State to maintain an office 
in this State, subject to the same conditions as domestic corporations, 
and prohibits them from incumbering their property to the injury of 
citizens of this State; and requires foreign corporations to file copies 
of their articles of association or certificate of incorporation in the office 
of the Secretary of State, and to pay the tax or fee required of corpo- 
rations formed under the laws of this State. We cannot set out thig 
statute more at large; but it is obviously designed to check the dis- 
graceful practice which has long prevailed, of organizing Missouri cor- 
porations in East St. Louis, Illinois, and having a sham or pretended 
organization under the laws of Illinois, while the main office and almost 
the entire business is in St. Louis or elsewhere in Missouri. We may 
add that several other States have found it necessary to enact statutes 
which subject foreign corporations substantially to the conditions and 
restrictions of domestic corporations. Such statutes are entirely whole- 
some. They will exercise a good office until the whole subject of 
corporations is taken hold of by the general government, under a con- 
stitutional amendment and a general code of commerce enacted in pur- 
suance thereof. - - - - Another statute (page 78) requires 
domestic corporations to have general offices in this State and to keep 
certain books and papers therein, and provides a penalty for fail- 
ing to comply with the act. - - - - The statute, section 2768, R. 
S., in regard to preferred stock has been amended (page 79); and the 
Farmers’ Alliance has exerted its great intellect in an amendment regu- 
lating freight charges for watermelons (page 80). - - - - Among 
the amendments of the statutes relating to railroads is one which re- 
quires the State railroad commissioners, in cases of complaints of 
unjust discrimination or extortion, to file a complaint before the Inter- 
State Commerce Commission (page 83). - - - - A curious statute 
(page 87) authorizes street railroad companies to permit their roads to 
be used for carrying and distributing the United States mail, and to 
provide proper facilities therefor, but with the proviso that such use 
shall not impede or delay the transportation of passengers. - - - = 
The statute in relation to trust companies has received elaborate atten- 
tion in the way of amendments. Th2 usual number of statutes appear, 
changing the judicial circuits; some of them, no doubt, procured by 
sore-headed lawyers who want to get rid of a particular circuit judge. 
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A most sweeping statute is enacted (page 122) against the offense 
known as black-listing for the purpose of preventing particular per- 
sons discharged or quitting employment from obtaining employment 
elsewhere. Among other offenses denounced is that of publishing 
that any one is a member of any secret organization for the purpose of 
preventing him from securing employment. This is the first time with- 
in our knowledge that any civilized legislature has made it a penal 
offense to publish a fact which in itself does not impute an unlawful act 
or any moral turpitude. This statute is in part wholesome, and in part 
it affords a striking illustration of the extent to which demagoguery will 
yield to organizations controlling votes. On page 125 we find an act 
making it a felony to edit, publish and disseminate certain immoral 
publications. The act denounces the publishing or disseminating of any 
newspaper, pamphlet, magazine or any printed paper ‘‘ devoted mainly 
to publishing scandals, whorings, lechery, assignations, intrigues be- 
tween men and women, and immoral conduct of persons,’’ as well as 
the keeping for gratuitous distribution such publications. The statute 
is the most severe statute of the kind which we have met with. It is 
undcubtedly directed against a great evil; but it may well be doubted 
whether its purpose will not be defeated by raising such offenses to the 
grade of felony. It also fails in that the publication must be devoted 
mainly to the publication of such scandals, etc. It ought to reach the 
publication of items of this kind whether as advertisements or other- 
wise. Most of our daily papers in Missouri would then be indictable. 
In fact nearly all of them are nuisances, by reason of the fact that 
they contain lascivious advertisements of assignations, etc., under 
thinly disguised terms. They are unfit to lie upon any drawing-room 
table, and we know of instances where parents have sent them to their 
children in schools in Europe, and where they have been confiscated as 
immoral publications. An attempt was made a few years ago, by a 
society in St. Louis, devoted to the suppression of such publications, 
to procure the enactment of such a statute. It went to a committee 
of the legislature, and the committee were all in favor of it. The 
chairman of the committee was a high church member in the Cathole 
church. The simple-minded delegates of the society then went 
home, supposing that the statute would be enacted as a matter of 
course; but it was smothered through the influence of the news- 
papers as soon as they got wind of it. One newspaper, which was the 
organ of the party in power, represented to the committee having 
the bill in charge that its passage would take ninety thousand dollars a 
year from the revenues of that particular paper. 

VOL. XXV. 41 
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The late original package decision of the Supreme Court of the 
United States is met by a statute providing that ‘‘ a dram-shop keeper 
is a person permitted by law, being licensed according to the provisions 
of this chapter, to sell intoxicating liquors in any quantity either at re- 
tail or in the original package, not exceeding ten gallons ’’ (page 127), 
The next section provides that ‘‘ no person shall, directly or indirectly, 
sell intoxicating liquors in any quantity less than three gallons, either 
at retail or in the original package, without taking out a license as a 
dram-shop keeper.’’ Other sections run in the same groove. In case 
the Supreme Court of the United States had affirmed the extraordinary 
view taken by some of the district judges,! that what is known as the 
Wilson bill did not repeal the original package decision, but that the 
original package decision repealed all the prohibitory liquor laws and 
constitutional ordinances in the country and the Wilson bill did not re- 
instate them,— this statute would have proved ineffectual. The statute 
is very elaborate, extending to twenty-eight sections. Amendments 
are made of the law relating to the Australian ballot system, to primary 
elections. - - - - Practitioners should note the following amend- 
ment to the code of procedure to be inserted as section 4894a: 
‘* Whenever any competent evidence shall have been preserved in any 
bill of exceptions in a cause, the same may be thereafter used in the 
same manner and with like effect as if such testimony had been pre- 
served in a deposition in said cause; but the party against whom such 
testimony of any witness may be used shall be permitted to prove any 
matters contradictory thereof as though such witness were present and 
testifying in person’? (page 138). - - - - The whole statute in 
regard to fees has been amended and re-enacted, embracing fifty-four 
sections. - - - - Section 5400 of the Revised Statutes, relating 
to habeas corpus, has been repealed. This section was as follows: ‘‘If 
a prisoner, remanded under the provisions of this chapter, shall obtain 
a second writ of habeas corpus, it shall be the duty of the officer or 
other person on whom the same shall be served to return therewith the 
order remanding the prisoner; and if it appear that the prisoner was 
remanded for an offense adjudged not bailable, the prisoner shall be 
forthwith remanded without further judicial proceedings.’’ We detect 
in the repeal of this statute the work of some criminal lawyer, the mani- 
fest purpose being to enable a prisoner who has been remanded on 
habeas corpus, on the ground that he is held for an offense not bailable, 
to push his application from court to court until he can find some court 
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that will admit him to bail or release him. The repealed statute is en- 
tirely wholesome, and the repealing statute is an apt illustration of the 
extent to which wholesome legislation is tinkered with by the criminal 
lawyers in the interest of the criminal classes. - - - - The class 
of philosophers who think that the price of money can be regulated by 
law, although the prices of wheat and of horses cannot, have succeeded 
in reducing the conventional rate of interest from ten to eight per cent., 
so that now parties cannot agree for a rate of interest exceeding eight 
percent. - - - - On page 175 is found a statute relating to jus- 
tices of the peace in cities having a population of three hundred thou- 
sand inhabitants or more, designed, of course, to apply to St. Louis 
alone. It divides the city into districts, establishes a salaried justice 
for each district with clerk; gives such justice a civil jurisdiction up to 
twenty-five hundred dollars and enlarges their present jurisdiction in 
other respects; but fails to provide that they shall be ‘‘ learned in the 
law.” This part of the original bill was stricken out to please the ex- 
isting justices and the low politicians of St. Louis. There is an idea 
in ward political circles in St. Louis that to know something about the 
law disqualifies a man from being a justice of the peace; and if we 
may judge by some of the men who hold that office, it might be added 
that to be possessed of common honesty is an equal disqualification. 
This statement is not designed, of course, to apply to all; for we have 
some excellent justices, who have long held the office with the entire 
confidence of the community. The credit of getting this bill through 
is due to Dennis Devoy, Esq., of St. Louis, who is said to have labored 
for the passage of such a law for twenty years. 


Tue Dreromatic Ropture with Itaty. — The diplomatic rupture be- 
tween this country and Italy seems to have come about in this way. 
On the fourteenth of March the Italian premier, Senior Rudini, tele- 


graphed from Rome to Baron Fava, the Italian minister at Washing- 
ton, as follows:— 


“Our requests to the Federal Government are very simple. Some Italian 
subjects acquitted by the American magistrates have been murdered in prison 
while under the immediate protection of the authorities. Our right, therefore, 
to demand and obtain the punishment of the murderers, and an indemnity for 
the victims, is unquestionable. I wish to add that the public opinion in Italy is 
justly impatient, and if provisions were not at once taken, I should find myself 
in the painful necessity of showing openly our dissatisfaction by recalling the 
minister of his majesty from a country where he is unable to obtain justice.” 
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The above translation of the dispatch of the Italian premier to his 
minister was handed to Mr. Blaine, our Secretary of State. Of course, 
the demand that the perpetrators of the massacre be punished could not 
be acceded to in a country whose judicial department is not subordi- 
nate to its executive. The Sultan of Turkey, the Shah of Persia, the 
Emperor of China, or the shiek of an Arab tribe, might be in a position 
to respond to such a diplomatic request, by the immediate arrest and 
execution of the supposed offending persons; but in a government of 
law, persons accused of crime cannot be arrested and punished by the 
executive without a trial, even under the necessity of averting a foreign 
war. 

An instance of this, nearly two hundred years old, is furnished by 
the history of England. The ambassador of the Czar of Muscovy, 
Peter the Great, was arrested in London for a debt of fifty pounds, 
which he had there contracted. Instead of applying to be discharged 
upon his privilege,as he might easily and successfully have done, 
he gave bail and complained to Queen Anne. The persons concerned 
in the arrest were themselves arrested on criminal informations and 
tried, and judgment was reserved on the question of law how far the 
act done by them was criminal, to be afterwards argued before the 
judges. In the meantime the czar, who had no idea of a government 
of law, demanded of the queen that the Sheriff of Middlesex and others 
concerned in the arrest should be punished with instant death. To the 
amazement of Peter, the queen directed her secretary to inform him 
**that she could inflict no punishment upon any, the meanest of her 
subjects, unless warranted by the law of the land, and therefore was 
persuaded that he would not insist upon impossibilities.’” The foreign 
ministers made common cause with him, and to appease his wrath, a 
bill was brought into Parliament and enacted into a law to punish such 
outrages in the future. A copy of this act was elegantly engrossed 
and illuminated and sent to the czar together with a letter from the 
queen, by an extraordinary ambassador. He appeared at Moscow 
and declared ‘* that, though her majesty could not inflict such punish- 
ment as was required, because of the defect in that particular of the 
former established constitutions of her kingdom, — yet, with the unani- 
mous consent of the Parliament, she had caused a new act to be passed 
to serve as a law for the future.’’ This was accepted as full satisfac- 
tion by the czar, and, at his request, the Sheriff of Middlesex and the 
others arrested with him were discharged. An allusion to this circum- 
stance is, we believe, found somewhere in Blackstone’s Commentaries, 
and the account is recalled by a letter in the St. Louis Globe- Democrat, 
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by J. M. Bryson, Esq., of Sedalia, Mo., who quotes it from Boyer’s 
Annals of Queen Anne. 

Of course Mr. Blaine could not concede the proposition that the 
government of the United States would undertake the punishment of 
the men who have been guilty of the massacre. In the first place the 
prosecution of the Mafia prisoners was entirely a State prosecution ; 
their arrest was a State arrest; their custody was a State custody; the 
general government, under our dual system, had nothing to do with it, 
although it may be answerable for it to a foreign power. Mr. Blaine 
did not, however, deny the principle that our government might be 
bound to pay an indemnity in respect of such of the mur- 
dered men as were Italian subjects; but he requested time for an in- 
vestigation of the affair before making any definite answers. The Ital- 
ian government became restive and impatient, and Baron Fava, the 
Italian minister, was suddenly recalled, and it was announced that 
current business would remain in the hands of the Marquis Imperiali, 
the secretary of legation. In the meantime or subsequently — we are 
not accurately following dates,—the Italian government moderated 
its demand so as to put it in the form of a demand that the murderers 
“be brought to justice,’’ and that our government recognize the prin- 
ciple of indemnity. We do not understand that Mr. Blaine denied the 
principle of indemnity, but, of course, he could not make a definite 
promise of indemnity ; because, under our form of government, the exe- 
cutive cannot disburse money without the authority of an act of Con- 
gress. 

The upshot of all this is that the Italian government has, in sub- 
stance, asked us to change our form of government to afford greater 
protection to the worst population that pours in upon us from foreign 
countries. This we are quite unwilling todo. Those who emigrate to 
our country must take the same chances for the protection of the laws 
which our own citizens take. They must take our government and our 
laws as they find them, and we are not going to alter that government 
or those laws to suit the pleasure of the Neapolitans and Sicilians who 
may see fit to come among us to live. -It is a regrettable circumstance 
that men accused of crime are frequently taken out of jails and hung 
by mobs in various parts of our country, and that the local communities 
approve the act, and the machinery of the law is powerless to prevent 
it. But oursystem of government is such that the general government 
cannot interfere in such cases. As we suggested in our previous is- 
sue, the general government can protect our citizens abroad, and cannot 
protect them at home. Home protection is left to the States. Foreign- 
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ers coming among us must accept the same protection as our own 
citizens in this respect; and we are not going to do any more for them 
than we do for our own citizens. 


OsrruarRY OF THE Bencu AND Bar. — Hon. John R. Brady, one of the 
Justices of the Supreme Court of New York, died suddenly at his 
home in New York City on the 16th of March last. He had been a 
judge in that city for a period of about thirty-five years. He became 
judge of the Court of Common Pleas of that city in the year 1856, 
and continued a member of that tribunal until 1869. He was then 
elected to the Supreme Court, and upon the expiration of his first 
term was re-elected without opposition. It is justly said by the New 
York Law Journal that ‘in the official reports of these courts he has 
left an enviable monument as an efficient, industrious and courageous 
public servant. It may be added that, although the courts of which 
he was so long a judge were both courts of original jurisdiction 
and of intermediate appellate jurisdiction, his opinions have 
impressed themselves to a considerable extent upon the juris- 
prudence of the country, and are by no means unknown to well 
read lawyers in other States. The courts of New York City have, in 
several instances, been adorned by judges of the most eminent charac- 
ter, whose opinions are intrinsically superior to the average of those 
delivered in the Court of Last Resort of that State. This encomium is 
deserved by the late Judge Duer, by Charles F. Daly, and, unless we 
are mistaken, by John R. Bradyalso. Judge Brady was born in 1821, 
and at the time of his death he had, therefore, spanned the scriptural 
limit of three score years and ten. 


GENERAL BuTLeR AND JuDGE CARPENTER.— We are not able to ex- 
press an opinion as to the merits of the difficulty between General 
Butler and Judge Carpenter. It will be remembered that General But- 
ler, representing Mrs. Johnson, who was prosecuted in the Federal 
courts at Boston by the government, for perjury in respect of a 
pension claim, so demeaned himself in the court that the judge ordered 
the marshal to put him out of the court room, which was done. The 
press and people near the scene of the affair have, of course, taken 
sides, as they do in every contest — for the people would not be neutral, 
if it were a mere dog fight. One at a distance may gather the impres- 


4 


NOTES. 633 


sion that General Butler, who, as is well known, is often brow-beating 
and overbearing in his conduct as an advocate, so tired out the patience 
of Judge Carpenter that the latter dealt with him in a manner which 
may be regarded as somewhat arbitrary. 

But what most challenges admiration is the perseverance of the 
old advocate in behalf of his client. She is a poor woman, who will 
probably never be able to pay him a nickel for his services. 
That he does not expect; but he has struggled in her behalf as 
courageousely and persistently as he would if she were the greatest 
corporation in the land —the Credit Mobilier, the Central Pacific Rail- 
road Company, or the Chilian rebels. The old man declares that he 
will see her through her trouble if he involves his eutire private fortune, 
amounting to millions, in the contest ; and for fear his life will not hold 
out, he has provided in his will for money to carry on the good work 
after he is dead. What a sublime example for the young lawyer of 
fidelity to a client! What grand perseverance! The same perseverance 
has marked the character of the old General through his whole life, al- 
though it has not been manifested exactly in the same way. In the 
Charleston democratic convention in 1860 he is said to have cast 
one hundred and sixty odd votes, in undeviating succession, for Jef- 
ferson Davis as the nominee for President. If he had not been un- 
timely superseded by General Terry he would have taken Fort Fisher 
by undermining it, digging it up and dumping it into the sea, one 
shovelful at a time. If the war had continued until now his tower at 
City Point would have been so high that, as compared with it, the 
Tower of Babel would have been a lead pencil to the Bunker Hill 
monument. Then many will remember the court martial in General 
Butler’s army which sentenced a deserter to ten years’ imprisonment at 
hard labor on the Dutch Gap canal. That canal would have reached 
to the Pacific Ocean if the war had continued until now. This sublime 
perseverance of General Butler failed to make him president of the 
United States, owing to provoking circumstances which he would not 
surmount; but he did mount to the loftier summit of the governership 
of Massachusetts. His ingenuity has always been equal to his perse- 
verance. When we contemplate him marching through Baltimore at the 
head of a small body of Massachusetts troops on one rainy night, while 
General Scott was making elaborate strategic plans for taking that city 
by marching several divisions of troops upon it simultaneously from 
different points; when we remember his celebrated command to the 
engineer of the steamboat which took him into New Orleans in the rear 
of Commodore Farragut’s fleet, ‘‘ Put on fourty-’leven pounds of 
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steam, Tom, and boost ’er ahead;’’ when we remember his earlier 
master-stroke of attaching the water wheel of one of the Lawrence mills 
in order to collect ten dollars due a factory girl ;—we are quite prepared 
for the novel spectacle of his prosecuting an appeal from the judgment 
of the District Court of the United States to the chambers of a judge 
of the Superior Court of the State of Massachusetts. 

If the same ingenuity had always been exerted by him as a general, 
think what results it might have achieved! Instead of the unfortunate 
affair at Big Bethel, the war might have been finished in its first year 
by a sudden master-stroke. He might, while inside that bottle in 
which, according to General Grant’s official report, he had corked 
himself up so tightly near Richmond, executed the feat of swallowing 
the bottle, like the Hindoo juggler, without crawling out of it. But it 
was as a lawyer, rather than as a soldier, that his strokes of genius 
were executed. History will never forget the figure of the interna- 
tional jurist on horse-back who issued the proclamation declaring that 
negro slaves belonging to the rebel enemy were contraband of war,— 
thus annexing to the innocent plantation darky a high sounding legal 
name, which he will carry through alltime. It is to be hoped that the 
friend of the factory girl, the contraband, and the widow, will be spared 
to us for many years to come, and that the heroic self-imposed task of 
liberating Mrs. Johnson from the durance vile into which the sentence of 
Judge Carpenter has plunged her will not to be left to be completed by 
his executors. 


Tae Ricut or a Man To Kiss His Wire on THE Pousiic STREET. — 
Boston forgot for a time the eructation about General Butler, Judge 
Carpenter and Mrs. Johnson, and turned its educated intellect upon the 
burning question of the right of a young husband to kiss his pretty wife 
upon the public street. Such a thing was actually attempted and ac- 
complished at a late hour the other evening, by a young gentleman 
standing high in Boston society, while waiting with his handsome young 
wife in a doorway for a street car. No one appeared to be present ; the 
lamps burned dim; and for that reason the osculatory smack was no 
doubt louder than it otherwise would have been. It vibrated on the 
quick ear of a Milesian policeman, — ever watchful and ubiquitous — 
always, according to tradition, in the right place at the right time — 
listening and watching for hamesecken. Patrolman Maguire interposed 
an objection in the name of the majesty of the law, and, mistaking the 
character of the too tender young couple, ordered them to ‘* muve an.’’ 
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The gallant young husband told the representative of the law that it 
was none of his business. Thereupon the twain were arrested and 
dragged before his lordship Mr. Justice Burke (another Milesian, of 
course) judge of the police court. Barrister Pelton appeared for the 
defense and characterized the arrest as the most outrageous act ever 
performed by a patrolman. ‘‘Is it a crime,’’ demanded he, ‘* for a 
man to kiss his wife on the street?’’ His lordship delivered a truly 
Milesian judgment. He did not think the arrest an outrage, as the fact 
of their kissing each other on the street was certainly an unusual act 
in the vicinity of an officer who did not know their relation to each 
other, and especially at that time of night. In his lordship’s opinion 
it would have been better for them to have deferred this expression of 
their marital affection until they had reached their home ; but he could not 
say that the act itself was a criminal act. He however did not put his 
decision on that ground, but preferred to rest it upon an exercise of 
the pardoning power. ‘Therefore, in view of the fact that the arrested 
parties were highly respectable, and that a conviction would injure their 
good name, he ordered their discharge. 


Tue Dreromatic CorrEsPponDENCE between the government of Italy 
and the government of the United States in reference to the New 
Orleans Mafia massacre has been made public by the Italian govern- 
ment, in form of what is called a green book. It is understood that 
the object of this publication is to lay the affair before other powers, 
in order that Italy may obtain by this means what sympatny she can. 
This green book not only publishes the formal diplomatic correspond- 
ence, but it also undertakes to give the substance of the interviews 
between Baron Fava and Secretary Blaine. According to a sum- 
mation of this blue book by the New York Herald, the docu- 
ments covor a period from the lynching in the Parish prison 
up to March 23, when Baron Fava left Washington for Rome. Con- 
sul Corte’s dispatch from New Orleans to Rudini, informing him of 
the lynching, appears at the opening of the book. Next comes the 
dispatch from Fava to the Italian government, confirming the facts 
and asking that a protest be sent to the United States government. 
Then follows Rudini’s replies — one to Cortes, advising him to apply 
to the local authorities for redress and protection, and another to Fava, 
instructing him to enter formal protest. In an interview with Fava, 
which is also spread upon the pages of the books, Secretary Blaine says 


YUM 


636 25 AMERICAN LAW REVIEW. 


the United States will not receive orders from any foreign government, 
and he will stand by the Constitution. Baron Fava replied that nei- 
ther his government nor any other country would be convinced that 
internal laws of the United States were an obstacle in the way of jus- 
tice. Mr. Blaine reiterated that he could not change the Constitution; 
and the Baron said that, such being the case, he was sorry to be oblig- 
ed to tell him that the moment had come for Italy to affirm the inutil- 
ity of its representative remaining in Washington. He then produced 
a dispatch from Rudini recalling him, which Mr. Blaine read, and 
then said eagerly: ‘‘ All right: and we will recall our representative 
from Rome.’’ Baron Fava expressed the hope that this would not be 
done, and Blaine said he would speak to the President and reply to the 
Baron before dinner. This interview occurred March 25. On the 
27th Fava cables his government that Blaine, not having replied as 
promised, he called on him again on the 26th, and Blaine complained 
that he was being hurried in a manner contrary to diplomatic usage. 
** Ido not recognize the right of any government,”’’ he continued, ‘‘ to tell 
the United States what it should do. We have never received orders from 
any foreign powers, and will not begin now. Please inform Marquis 
di Rudini that the Federal government can not give the assurance 
which he requires, and that it is a matter of total indifference to me 
what persons in Italy may think of our institutions. I can not change 
them, still less violate them. You assure me that four Italian subjects 
have been massacred, but I have my doubts on that point. Still, I 
don’t contest their nationality; but while I ask for time, you want an 
official declaration on the spot. Well, I will not do anything of the 
kind, and you may do as you please.’”’ Ina dispatch to his govern- 
ment on the 31st, Baron Fava says that after further negotiations Pres- 
ident Harrison refused to make any declaration, though he admitted that 
the guilty parties should be punished. He then concludes by saying that 
he informed the Federal government of his departure and that the cur- 


rent affairs of the Italian legation would be attended to by Marquis 
Imperiali. 


Common Law Practice 1x Manrtopa. — We have read with inter- 
est and instruction a pamphlet on this subject, of sixteen pages, which 
consists of two lectures delivered by A. E. McPhillips, Esq., Barrister 
at Law, to the students of the Law Society of Manitoba. We infer 
from it that the late sweeping law reforms which have taken place in 
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England have found their way into that province. The lectures deal 
with questions relating to process, to pleadings, to the burden of proof, 
to the right to begin and reply, and to the limitations upon counsel in 
argument. He quotes with approval the following passage from the 
address of Mr. David Dudley Field before the American Bar Associa- 
tion, published in a former issue of this periodical: ‘* To employ for 
the purpose of maintaining the causes confided to him such means only 
as are consistent with truth, and never seek to mislead the judges by 
any artifice or false statement of fact or law.’’! 

We are glad to find that the practice of the Court of Queen’s 
Bench of that province, in regard of setting aside verdicts in law 
cases, is that a ‘‘ verdict should not be disturbed unless it appears to be 
not only unsatisfactory but unreasonable and unjust.’’ This is in the 
nature of an annunciation of the cases in which the verdict shall be 
set aside by the full count, and is tantamount to a rule of appellate 
procedure. It is broader and more liberal than the Missouri rule, 
which refuses to set aside a verdict on appeal or error, where there is 
any substantial evidence to support it. What is substantial evidence? 
And why should not an appellate bench set aside a verdict at law where 
all the judges know in their consciences that it is unjust? There is al- 
together too little indifference to justice in appellate benches; and 
there are judges on those benches who have struggled on the wrong 
side so much and revelled in technicalities so long that they have a 
positive hatred of justice, just asa bull hates aredrag. They are 
astute to discover legal reasons for scoffing at the poverty of the 
pauper, for deciding in favor of the man as against the woman, and 
for kicking a man when he is down. 


Juprc1aL RuEetToric.— In Ames v. Scudder,? decision by the Supreme 
Court of Missouri, one of the judges of that eminent tribunal 
concludes his opinion thus: ‘‘In my humble opinion, such a 
theory of the law is only equalled in its world embracing comprehen- 
siveness by the missionary hymn,— places an administrator in this 
State on the same pedestal where the oration of Phillips places Napo- 


leon the Great — making him proof against perils endowed with 
ubiquity.’’ 


1 23 Am. Law Rev. 949. 2148, W. Rep. 530. 
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Tue Benrime Sea QuESTION AND THE AMERICAN SUPREME Court, — 
The Canadian government paid a great compliment to the Supreme 
Court of the United States when, through its Attorney-General, an ap- 
plication was made in that court, apparently with the approval of Lord 
Salisbury, for a prohibition against the Circuit Court of the Territory 
of Alaska, restraining further proceedings against one of the sealers 
captured in Behring’s sea. The willingness of the advisers of the 
Canadian and British government to risk the decision of the Supreme 
Court of the United States upon the legality of those seizures certainly 
shows that the lawyers who have given that advice have great confidence 
in their own position. It is to be regretted that the court was obliged 
to adjourn without hearing the case. This seems to have been due in 
part to the fact that the Attorney-General of the United States was not 
ready, in part to the illness to Mr. Justice Bradley, and in part to the 
overcrowded condition of the docket of the court. There is some room 
for suspicion that the government of the United States purposely de- 
layed the hearing on its part. 

It is somewhat difficult for an American lawyer to understand what 
the Canadian lawyers are driving at in this application. If the United 
States, through acts of Congress or otherwise, is attempting to as- 
sert jurisdiction over the whole of Behring’s sea, thus turning 
it into an American lake, it must be conceded that this as- 
sumption of jurisdiction is unwarranted by the law of nations. 
But the Supreme Court of the United States has never taken to it- 
self the power to set aside an act of Congress because it is contrary 
to the law of nations. That great tribunal may, and some- 
times has, set aside acts of Congress because they have been in con- 
flict with provisions of the constitution of the United States,—holding 
that the constitution — the organic law — is paramount, and that when 
the two conflict the constitution must prevail. That is a settled prin- 
ciple of American jurisprudence, which no lawyer except governor 
Pennoyer, of Oregon, has disputed within living memory. But as there 
is no provision in the constitution of the United States which denies 
to Congress a jurisdiction over Behring’s sea, or over any other sea, it 
is difficult to see how the Supreme Court can prohibit the Circuit Court 
of the United States for the Territory of Alaska from proceeding in 
condemnation proceedings against an English or Canadian vessel, for 
taking seals in that sea contrary to an act of the Congress of the United 
States. Upon this question the Law Journal (London) has lately ob- 
served: ‘*So far as our own courts [the English Courts] are concern- 
ed, it would be immaterial that a statute violated every principle laid 
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down by Grotius or his successors, if its terms were clear; although, 
if they were not, for the purposes of construction, a judge would, no 
doubt, presume that no such violation was intended.’’ The same rule 
would undoubtedly prevail in any American court, in dealing with an 
Act of Congress,— assuming always that the statute does not conflict 
with the paramount organic law. As there is no provision in the Con- 
stitution of the United States preventing Congress from extending 
the jurisdiction of the courts of the United States over all seas 
if it shall have the hardihood to attempt to do so, the principle 
would seem to be governed by a decision in a case in the English 
Exchequer Division, where Lord Coleridge said: ‘‘It is freely ad- 
mitted to be within the competency of Parliament to extend the realm 
how far soever it may please.’?! With this declaration of law the 
other judges concurred. This is in accordance with a decision in the 
District Court of the United States at Philadelphia, where Judge Hop- 
kinson declared thatthe court derived its authority from Congress, 
and that it hence made no difference whether an alleged offense at sea 
was committed within the territorial waters or outside of them.? In 
short, if either the Congress of the United States, or the Parliament of 
Great Britain, or the legislature of any other sovereignty ‘‘ wants the 
earth’’ or the sea, and thinks it can get it by passing laws to that 
effect, it will become the duty of its courts to administer those laws, 
and the only effective check to their administration will be found in 
the ships, the guns, and the armies of opposing powers. 


ANECDOTES OF THE Earty JupGes oF THE Supreme Court oF 
Ituino1s. — The sketch of the Supreme Court of Illinois given by Mr. 
Rabb in the May number of the Green Bag contains several interesting 
anecdotes of that tribunal in its early day. - - - - Hon. Jesse 
B. Thomas, a prominent member of that court, is said to have beena 
descendant of Lord Baltimore. He is said to have acted, in his inter- 
course with his fellow-men, on the saying, repeated by him, that ** you can 
talk a man to death, but you cannot whisper him to death.” - - - - 
Hon. William P. Foster, one of the associate judges of that court, is 
said to have been ‘‘ undoubtedly the most anomalous judge in the his- 
tory of the court. He was from Virginia, and had been in the State 
only a few weeks before his appointment. He drew one year’s salary 


1The Franconia’s case (Reg. v. * United States v. Kessler, Baldw. 
Keyn), 46 L. J. (M. C.) 60; 8. ce. (U S.) 34. 
2 Ex. Div. 152. 
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and resigned. ‘Thereafter,’’ itis said, ‘‘he beeame a roaming 
swindler.’”’ - - - - The first termof this court under the constitu. 
tion of 1818 was held in December, 1819, at Kaskaskia. It is said 
that, up to the close of 1831, the court had not access ‘‘ to even an or- 
dinary law library.”’ - - - - Hon. Thomas C. Browne, the man 
who never wrote an opinion, except one, which was proven in his im- 
peachment trial to have been written by Judge Breese, enjoyed the 
longest period of service of any judge on that bench, —a period of 
thirty years,—from 1818 to 1848. He seems to have been a good- 
hearted and tolerably well-meaning old fellow, who delivered himself in 
epigrammatical sentences, and was incapable of any sort of connected 
ratiocination. His honesty was not such, however, as to prevent him, 
in association with his colleague, Judge Smith, from accepting deeds of 
gift, made to his children, of town lots in Chicago, by a suitor whose 
title to the land which included those lots depended upon the decision 
of the court. The opinion of the court was written by Judge Smith, 
and, of course, was in favor of the kind-hearted donor. Wilson and 
Lockwood had too much honesty to sit in the case, but Smith and 
Browne had no such scruples. Smith was impeached before the 
Senate of the State for disbarring an attorney named Greathouse for 
the offense of saying out of court that he did not care to what judge a 
change of venue should be taken, provided it was not taken before Judge 
Smith. The language reported by the client to the judge was: ‘* You 
may send it to Hell if you choose, but he don’t want you to send it to 
any place where you preside.’’ For this offense the judge, in the ab- 
sence of the attorney, suspended him for eighteen months. The sketch 
does not say whether the impeachment was successful, but several dis- 
tinct lawyers made in it ‘‘ great efforts.” 


Tue Supreme Court or Ittmors.—The May number of the Green 
Bag contains an interesting and readable account of the Supreme Court 
of Illinois, written by James E. Babb, Esq. 

The State of Illinois was originally Illinois county of the State of 
Virginia; and all who have the fortune of having been born ‘‘ where 
men are proud to be,’’ in the broad prairie State, whatever their ances- 
try, may claim, in a certain sense,a kinship with the Old Dominion. 
It is true that the French originally claimed the Illinois country as a 
part of their dominions, and have the honor of giving to it the curious 
and variously pronounced name which it bears. Louisiana under 
French rule was in fact divided into nine districts, and one of these 
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districts was called Illinois. The jurisdiction of France over this ter- 
ritory ended with its jurisdiction over Canada, on February 10th, 1763, 
through the operation of the treaty of Paris. The English govern- 
ment was established over it on October 7, 1763, by a proclamation of 
King George II. 

The first court of justice in Illinois was established on November 21, 
1768, by Lieutenant Col. John Wilkins, the British military command- 
ant of that territory, who issued a proclamation stating that, by order 
of Gen. Thomas Gage, Commander-in-Chief of the British forces in 
North America, he was to establish a court of justice in Illinois for 
settling all disputes and controversies between man and man, and all 
claims in relation to property, both real and personal. 

Col. Wilkins appointed seven judges to compose this court, who met 
and held their first court at Fort Chartres, on the 6th of December, 
1768. Courts were thereafter held each month. This was the first 
court of common law jurisdiction ever held in America west of the 
Rocky Mountains. Instead of pleasing, it increased the discontent of 
the Freach inhabitants. 

The territory which afterwards became the State of Illinois passed 
from under the dominion of the British crown to the dominion of the 
State of Virginia in 1778, in consequence of the action of Col. George 
Rogers Clark, who, under the direction of Governor Patrick Henry, of 
Virginia, captured the British posts in the Northwest territory, and 
sent the British governor of Illinois a prisoner to Williamsburg, which 
was then the capital of Virginia. Thereupon the house of Burgesses of 
Virginia, in October, 1778, enacted that all the citizens of the common- 
wealth of Virginia ‘* who are already settled or shall hereafter settle on 
the western side of the Ohio shall be included in a distinct county, 
which shall be called Illinois county.’’ The first territorial governor, 
under the authority of Virginia, was John Todd, of Kentucky, who 
was appointed ‘‘ Lieutenant’’ of Illinois county, and who issued his 
proclamation, assuming the duties of his office, on June 15th, 1779. 
In the same month a court of civil and criminal jurisdiction was insti- 
tuted at Post Vincennes, composed of several magistrates. Of this 
court Mr. Babb gives the following unsatisfactory account: 


“Col. J. M. P. Legras acted as president of the court, and in some cases exer- 
cised a controlling influence over its proceedings. Adopting in some measure 
the usages and customs of the early French commandants, the magistrates of 
the court of Post Vincennes began to grant or concede tracts of land to the 
French and American inhabitants of the town, and to different civil and military 
officers of the country. The commandant and magistrates, after having exer- 
cised this power for some time, began to believe that they had the right to 
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dispose of allthat large tract of land which had been granted for the use of the 
French inhabitants of Post Vincennes. Accordingly the country was divided 
between the members of the court, and orders to that effect entered on their 


journal; each member absenting himself from the court on the day that the 
order was to be made in his favor.’’ 


The Virginia Court of Appeals was the court of last resort for Illinois 
county at that early day, and it is said that decisions from that terri- 
tory are found in the first few pages of the fourth volume of Call’s 
Virginia reports. 

With the ordinance of 1787 we enter upon the historical period in 
regard to the territory of Illinois. As is well remembered, by that 
famous ordinance it passed from the exclusive dominion of the State 
of Virginia, under the dominion of the Congress of the United States. 
That ordinance, which antedated the constitution of the United States 
by two years, had on important influence upon the constitution itself, 
Next to the Declaration of Independence and the Constitution of the 
United States, it is the most monumental document in American his- 
tory. By some it is said to have been the product of the pen of 
Thomas Jefferson, and by others it is attributed to Nathanial Dane, of 
Massachusetts. It is a noble declaration of rights, worthy to be the 
constitution of any free people. Some of its essential provisions were 
afterwards embodied in the first ten amendments of the constitution of 
the United States. 

The early judges of the Supreme Court of Illinois did not, as a gen- 
eral rule, attract special attention or leave much of a trace behind 
them. Some few of the early American judges, although living in a 
rude and almost territorial condition of society, succeeded in leaving 
behind them imperishable memorials of learning and power. Such was 
Francois Xavier Martin, of Louisiana, who was a friend of Chancellor 
Kent, and who, though a Frenchman, born at Marseilles, and what in 
America is called a self-educated man, succeeded in acquiring a pro- 
found knowledge of the principals of the common law. His opinions 
were simply pellucid. None of the early judges of the Supreme Court 
of Illinois succeeded in making sucha mark. They were simply clever 
and interesting gentlemen. They left behind them no permanent 
memorials of intellectual strength. They made no premanent impres- 
sion upon the jurisprudence of their State. Their names would now, if 
printed, be what a lawyer, trained under the common-law system of 
pleading, would call, ‘‘ mere naked names of record’’—like the names 
of nominal parties. One of them, elsewhere spoken of, Judge Browne, 
never wrote but one opinion, and it was proved in impeachment pro- 
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ceedings before the Senate of the State that he did not write that, but 
that some one wrote it for him. He seems never to have been able to 
make up his mind upon any thing; and once upon leaving the consulta- 
tion room, one of his associates called him back and said to him: 
‘Brother Browne, I do wish you would make up your mind about 
something before quitting the consultation room.’’ Another one, 
Samuel Drake Lockwood, whose protrait is given in the sketch of Mr. 
Babb, possessed a very intellectual face, not unlike that of Mr. Justice 
Bradley, of the Supreme Court of the United States. He wasa man 
of considerable intellectual force and was the principal author of the 
criminal code of Illinois; but he was a believer in Spiritualism, and 
had the hallucination that he sometimes received supernatural assist- 
ance in rendering his judgments; and he used to consult with the de- 
parted spirits in making up his mind before writing an opinion, or vot- 
ing on the decision of a case. This is not stated in Mr. Babb’s sketch, 
and is confidential. 

There was one judge of the Supreme Court of Illinois, who, if we mis- 
take not, was an associate with Douglas and Trumbull, who, in a few 
opinions written by him, exhibited marked judicial traits. His name 
was James Shields. He was an Irishman who came to this country 
when sixteen years of age. Hé was an ambitious man, and very fond 
of publicfavor. He held seats in the United States Senate from three 
different States, and was the hero of two wars. He died in Missouri, 
after serving a short and honorary term in the United States Senate by 
election from that State. Among the early judges of the Supreme Court 
of Illinois whose character stands out in considerable strength of outline, 
is John Dean Caton, who still lives,and keeps on writing reminiscences. 
He was one of the most distinguished judges of that court. His term of 
service began in 1842, and ended in 1864. His first opinion is a dissent- 
ing opinion in Camden v. McKoy,! and his last was in Livings v. Wiles.” 
One of the most conspicuous figures in that court, early or late, was 
Sidney Breese. His reputation is made up of a number of ingre- 
dients, like the reputation of Chief Justice Shaw —the general good 
quality of his work; its large quantity; his venerable appearance; the 
length of his beard; the fact of his having served a term in the United 
States Senate, and of having written a history of the State. When 
advanced in years, he was very sensitive about the matter of his age, 
and very few knew exactly how old he was. His age was at times a 
subject of dispute and controversy. He is said by Mr. Babb to have 
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been born in Oneida county, New York, in 1800; and, as his death 
took place in 1878, while still a member of the Supreme Court of IIli- 
nois, he was but 78 years old at that time. He first became a member 
of that bench in 1841, but his service was not continuous until the time 
of his death. He enjoys the distinction of having invented the cele- 
brated doctrine of ‘‘ comparative negligence,’’ peculiar to that court, 
and about which the court has wabbled a great deal, until finally it has 
put it aside entirely, as we understand the result of its latest decisions. 
That doctrine as formulated by Judge Breese,! was: ‘* Whenever it 
shall appear that the plaintiff's negligence is comparatively slight, and 
that of the defendant gross, he shallnot be deprived of his action.” 
This is distinctly opposed to the famous dictum that *‘ the law has no 
scales to determine, in such cases, whose wrong-doing weighed most in 
the compound that occasioned the mischief.”’? Although the doctrine of 
the Supreme Court of Illinois has not been generally adopted in Amer- 
ican jurisdictions, Judge Breese was right, and other judges wrong. 
The law has the best pair of scales in the judgment of twelve average 
men, drawn from the community, and if those twelve men are left to 
themselves without being trammeled by legal technicalities, they will, 
in almost every case, mitigate the damages awarded to the plaintiff in 
proportion to his fault. The obtuse injustice of the prevailing rule is 
that, although both parties are at fault, one party must suffer all the 
loss. The well-known admiralty rule of dividing the damages in such 
cases rests on a much higher plane of conscience and equity. 

The amount of space consumed by Mr. Babb in sketching the early 
judges is such that he is obliged to dismiss the later judges with little 
more than mere mention. One could wish that more space had been 
devoted to the characteristics of such men as Pinkney H. Walker, 
William K. McAllister, John M. Scott and Benjamin R. Sheldon, all 
of whom have made a considerable mark upon the jurisprudence of 
the country. Judge Walker literally wore himself out in the judicial 
harness, writing opinions for himself and for his brother judges, who 
could not keep up their end of the work. He was a member of the 
court for nearly twenty-eight years, and had enjoyed the distinction of 
being several times elected in a district the party politics of which was 
opposed to that of the party with which he assimilated. In that time 
he is said to have written three thousand opinions. Writing so many 
opinions he had not the time for much deliberation. He seldom cited 
authorities, except decisions of his own court which were in point; but 
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his opinions were lawyer-like ; his diction was good; in short, he was 
in all respects a sound, safe, capable, upright and worthy judge. We 
have not enough of such judges on our State benches, — men who can 
do a large amount of work and do it uniformly well. Some of the 
present judges are dismissed in this sketch with little more than single 
sentences: ‘Tunnicliff, Baker, Bailey, Wilkin, Shope. Several of 
these gentlemen have not been on the bench long enough to enable the 
bar to say what promise they give of a judicial career. Unless we de- 
ceive ourselves Simon P. Shope is, on the whole, one of the most prom- 
ising judges now on that court. He is, perhaps, fifty years of age; is 
physically very strong, seems to possess a remarkably even temper and 
a happy judicial balance of mind. 

It is to be regretted that this interesting sketch was not embellished 
by a portrait of Hon. Norman L. Freeman, the venerable reporter of 
the court. He is the author of more than one hundred volumes of re- 
ports ; his first being volume 31 and his last volume 133. The same 
industry and talent would have found more conspicuous, but not more 
useful employment as a judge of the court. 

The court does not seem to be exceptional in regard of the amount 
of work which it turns out. It is understood that the law requires all 
of its opinions to be reported ; and the number delivered from January 
21, 1889, to January 21, 1890, by a bench of seven judges, was only 
295; making about forty-two opinions per annum for each judge. 
This is lower than the Supreme Court of Missouri, and less than half 
the average of the Supreme Courts of several of the States: Ne- 
braska, Kansas, Arkansas and others which might be named. It is to 
be said, in extenuation of the lowness of the Illinois average, that the 
court is upon wheels, meeting at three different places in the State, and 
shipping its records by express from place to place. No effort has 
yet succeeded in breaking up this miserable system. Certain local in- 
fluences are in favor of it, especially the real estate and boarding 
house influences of the two small towns of Ottawa and Mount Vernon, 
respectively in the northern and southern portions of the State, at 
which the court is obliged to hold terms. 

The history of this court will also afford proof of the conclusion 
that the strength of a bench is not increased by increasing the number 
of its judges. Every judge is obliged to give a certain amount of his 
attention to every case, provided he performs his work conscientiously ; 
and it must result from this that a bench of three judges can do more 
work per judge than a bench of five, and that a bench of five can do 
more work per judge than a bench of seven. ‘The truth is, if we may 
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take the statement above given as the present average of the work of 
the Supreme Court of Illinois, it does not do more work than a bench 
of three capable judges ought to do. 


Bisuor on MarriaGe, Divorce anp Separation. —Dr. Bishop, al- 
though an old man, keeps on at work. He is like the Wandering Jew; 
he seems to be under some sort of an obligation to go on until the end 
oftime. It is now announced that a new edition of his work on the 
Law of Marriage, Divorce and Separation is in preparation, to be issued 
by those enterprising and high-class publishers, T. H. Flood & Co., of 
Chicago. Dr. Bishop has wisely pursued the policy of not parting with 
the copyright of his works. He is therefore in a position to keep 
them in the hands of the publisher that will push them best. A revis- 
ion of Dr. Bishop’s work on Marriage and Divorce has been needed 
for some years. It is the distinctive American work on the subject. 
We offer the opinion that it is by all odds the best work which that dis- 
tinguished author has ever written — his first and his best. 


More Vinpications or THE Country Lawyer. — Since our last issue 
we have received a number of additional communications in vindication 
of the country lawyer, all of them intended for publication. We sub- 
mit that the vindication in our last issue! by our learned friend Champ 
Clark ought to be accepted by the whole fraternity as sufficient. The 
** Vindications’’ which we now have in hand would, if hitched up tan- 
dem, make a veritable Japanese mermaid, — 


*‘ Dagon his name, sea-monster, upward man, 
And downward fish.”’ 


Such a chapter would deserve the following unique description of 
Rabelais: 


To read this chapter when he did begin, 
Nothing but a calf’s horns were found therein; 
I feel, quoth he, the mitre which doth hold 

My head so chill it makes my brain take cold. 
Being with the perfume of a turnip warmed, 
To stay the chimney hearths himself he armed, 
Provided that a new thill horse they made 

Of every person of a hair brained head.”’ 


1 Ante, v. 504. 
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You country lawyers need not try to put on airs over us. We are 
not greenhorns. We still have hayseed in our hair and dirt on our 
boots. We still know something about the woa-haw-jee of country 
life. We can swing the ox-gad, milk the pigs, and ride the tom turkey 
to water — and don’t you forget it. We are one of them fellers, and 
we don’t intend to be excluded so early from that glorious fraternity. 

As Shakespeare (a little more to the point than Rabelais) would 
say, — the country lawyer is,— 


“ ———a bawcock and a heart of gold, 
A lad of life, an imp of fame; 
Of parents good, of fist most valiant, 
I kiss his dirty shoe, and from heart-string 
I love this lovely bully.”’ 


Tue Nestor or THE Boston Bar.— Seth J. Thomas, Esq., is entitled 
to the honored distinction of being the oldest practitioner at the bar 
in Boston. Mr. Thomas entered the practice of law in 1840 and has 
been actively engaged in the trial of causes since that time. He is now 
in his eighty-fourth year, having been born in November, 1807. He 


still retains his remarkable activity of body and mind. 


Sm Jonn A. Macponatp.— This distinguished man, who died at 
Ottawa on the 6th of June, though known chiefly as a statesman, was 
distinguished as a lawyer. He was born in Glasgow, Scotland, January 
11, 1815, and was, consequently, seventy-six years old when he died. 
He came with his father to Canada when a small boy. He received his 
education at the Royal Grammar School, Kingston, and studied law 
with George Mackenzie after graduating from that school. In 1836 he 
became a barrister at law of United Canada. Ten years later he be- 
came Queen’s counsel and an ex-officio bencher of the Law Society of 
Ontario. After filling several political offices, he held the office of 
attorney-general from 1856 to 1862, and again from 1864 to 1867. 
On July 1, 1867, when the British North America Act, which is the 
present constitution of Canada, came into force, he was sworn in as a 
privy councillor, and made minister of justice and attorney-geueral. 
He retained a nominal connection with a prominent law firm in Ontario 
until the time of his death. He received from the University of Oxford 
the degree of Doctor of the Civil Law, and later from the Queen’s Uni- 
versity of Kingston, Canada, and from the McGill University of 
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Montreal, the degree of Doctor of Laws; and again the degree of 
Doctor of the Civil Law from Trinity College, Toronto. 

While he would have been distinguished as a lawyer in Canada or any 
other country, his chief title to honor grows out of his career asa 
statesman. It is not too much to say that he was the Bismark of 
Canada. It was largely through his exertions and influence that the 
present constitution of Canada was established, and that the union of 
the hitherto scattered provinces of that dominion was cemented and 
consolidated. The Canadian Pacific Railway was one of his great polit- 
ical schemes, having for its chief object the cementing of a politica] 
union of the widely distant parts of that great country. Its success 
has vindicated his foresight. It has opened a much shorter route be- 
tween England and Japan than hitherto existed across the United States. 
During the last quarter of a century, or more, under the moulding of 
his strong hand, we have seen on our northern frontier the spectacle 
that presented itself to the mind’s eye of Milton, of ‘‘ a noble and 
puissant nation, rising like a strong man out of sleep, and shaking his 
invincible locks.”’ 

Sir John led the Canadian party which set its face most strongly 
against all thought of annexation to the United States. In the last 
election, in which his party was successful by a reduced majority, he 
announced that he was born a British subject, and that he would die 
a British subject. Americans can easily understand that feeling, and 
sympathize with it. The lingering affection which we still have for the 
old British mother, with us a sentiment, is with Canadians of the stamp 
of Sir John, a duty. It is a great mistake to suppose that, in conse- 
quence of our more than a hundred years of political separation from 
the mother country, we have lost the feeling of kinship with that 
country, or with the rest of the English-speaking family. If the old 
British mother were in trouble a million young men, every one of them 
a citizen of the United States, could be recruited on the soil of Canada, 
all of them the sons of veteran soldiers, and literally spoiling for fight, 
to help her through her emergency. They. would cross the St. Law- 
rence in battalions. All that they would demand would be a reasonable 
chance of promotion through the recognition of their valor, and a 
decent whack at the offices to begin with. We repeat, we do not in- 
tend to see the old British mother abused in her old age and weakness, 
if we can help it, as long as she keeps herself tolerably near the line 
of rectitude. 

Very little thought on our side of the St. Lawrence is given to the 
subject of a political union with Canada. Something is occasionally 
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said or written upon that subject, and that is all. The truth is, we 
need the Canadians a great deal more than they need us. They have 
been steadily filling up with a migration almost exclusively from the 
mother country, while we have been swamped by the rag-tag-and-bob- 
tail of all Europe. The annexation of Canada would greatly improve 
the aggregate public sentiment and political condition of the United 
States; but it may be doubted whether it would be of any correspond- 
ing advantage to Canada. We have had some chaffing with Canada 
over the fisheries question, and are still having some over that question 
and the Behring sea question. But there really ought not to be any 
trouble in adjusting those difficulties. The time is past when Talley- 
rand’s low conception of diplomacy can be adopted, which found 
expression in the statement that words are made to conceal ideas, the 
underlying principle of which was that diplomacy is mere trickery 
and state-craft. Christian nations are under the same obligation to deal 
justly with each other that rests upon Christian individuals. There 
never can be any permanent or serious trouble between Americans and 
Canadians as long as the majority of the people in both countries con- 
tinue to be really desirous of justice and right. 


Tue Orricers or THE New Lanp Crarm Court.— The President has 
appointed the following officers of the Land Claim Court, created by 
the recent act of Congress: Joseph R. Reed, of Iowa, to be Chief- 
Justice; Wilbur F. Stone, of Colorado, Henry C. Sluss, of Kansas, 
Thomas C. Fuller, of North Carolina, and William M. Murray, of Ten- 
nessee, to be associate justices. He has also appointed Matthew G. 
Reynolds, of Missouri, to be United States Attorney for said court. 
Judge Reed has been a judge of the Supreme Court of Iowa, and judge 
Stone was, at the date of his appointment, a judge of the Supreme 
Court of Colorado. Judge Sluss has been a judge of one of the Dis- 
trict courts of Kansas. We believe that the other judges have never 
held judicial office. Three of the judges, namely, Reed, Murray and 
Sluss are republicans. The other two are democrats. Mr. Reynolds 
isarepublican. The salary of each judge is $5,000 a year, and that 
of the United States attorney, $3,500. 


An Eneuisn CHarGe To THE Jury.— An English charge to a jury is 
a harangue which is liable to include all sorts of collateral and irrele- 
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vant matters. This is illustrated by the charge which Lord Coleridge 
delivered in the late action of Sir William Gordon-Cumming, against a 
number of gentlefolk, titled and untitled, for libel. It was simply a 
harangue to the jury, though an eloquent harangue, for Lord Coleridge 
is one of the most pleasing and eloquent of speakers. Instead of 
merely stating to the jury the issue, and submitting it to them on the 
evidence, he drifted into all sorts of unessential observations such as 
the following: ‘* People may say what they like; but all are very much 
pleased to have such guests as the Prince of Wales, Lord Coventry, 
and Lord this and Lord that at their house.’’ It is needless to say 
that this observation moved ‘‘ laughter.’’? Then, as to the position of 
the Prince of Wales, and as to the desire for secrecy manifested by the 
party at Tranby-Croft, he said: ‘* Was it not natural that, with such 
monarchical institutions as ours, such a wish should have existed? It 
must be remembered that sucu incidents are brought before a hard- 
judging world, not before the loyal and subservient world of the Tudors, 
but before a world whose sense and judgment had to be consulted. 
Surely it was not to be said against a man that, under these circum- 
stances, he was anxious to keep the scandal quiet.’’ 

Further on Lord Coleridge is reported to have said that the Prince 
was, he presumed, a gentleman, and the instinct of any honorable man 
was to put himself on the side of his friends. If the Prince did not 
believe the story, he would have made it a point to show the world that 
he did not believe it, but he (the Prince), had not met the plaintiff 
since. It is to be observed on this point that the Prince, when giv- 
ing his testimony, was allowed to express his opinion as to the guilt of 
the plaintiff, by saying, in substance, that he did not care to meet him 
again, although he was unable to say that he had seen him cheating at 
cards. The most singular thing about it is that no motion was made to 
strike out this evidence, and no exception was saved to admitting it. 
It was allowed to go in, and then it was followed by the passage in the 
charge of the Lord Chief Justice, which we have just quoted. Here 
was the heir-apparent to the British crown, who had entered the court, 
first as a witness and then as a spectator, and who, under the com- 
mand of the presiding judge, had received the deference of the whole 
audience rising when he entered, being allowed to express his opinion 
that the plaintiff was guilty of the offense imputed to him, although he 
had no knowledge of the fact; and here was the Lord Chief Justice of 
England making a suggestion to the jury that they were entitled to 
take that opinion into consideration. This was shameful. An excep- 
tion saved to such a charge would reverse such a judgment in any 
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American court; and an exception, we are bound to believe, would 
equally reverse the judgment in an English court of review. 

Having done this immeasurable wrong to the plaintiff, Lord Cole- 
ridge thought it his duty to go into the irrelevant matter of defending 
the character of the Prince of Wales. He is reported to have said, 
referring to the criticism which had been heaped upon the Prince in 
connection with the affair, that England, in the main, was not only a 
free country, but a censorious one. The life of the Prince of Wales, 
he observed, like that of any person of rank, was continually made a 
subject of comment. ‘‘ The Prince of Wales goes through many cere- 
monies ; and what if he did introduce baccarat into that great house ?’’ 
In the absence of any portion of the scandal being directly connected 
with the Prince of Wales, Lord Coleridge could not imagine how any 
harm could be done to the monarchy, to the Prince, or to anybody 
else, — adding significantly that some people might have asked when 
they heard of the trouble at Tranby-Croft, ‘‘ Why did he not read his 
bible?”’ ‘* But,’? continued the Lord Chief Justice, ‘‘ Nobody was 
the worse for the hard-working man taking his pleasures among his 
friends.’”” This twaddle, in which the highest law judge of England 
went into the totally irrelevant matter of defending the character of 
the Prince of Wales, which was not on trial, and of apologizing for his 
gambling habits, which, according to the evidence, consisted in carry- 
ing gambling chips around in his pocket to have them ready for use, 
with which particular chips, the plaintiff, Sir William Gordon-Cumming, 
did the cheating, — this twaddle, ending with characterizing this 
dissolute and almost worthless Prince as a ‘‘ hard-working man,’’ was 
very disgraceful. It is barely possible that Lord Coleridge’s charge 
to the jury has been erroneously reported in the long telegraphic ac- 
counts of the trial which have been published by the American press. 
But we have before us two different accounts of the trial, emanating 
from different news agencies, and it is to be regretted that they do not 
substantially differ in regard to the characteristics of this remarkable 
charge. In short, instead of confining the jury, throughout the trial 
and in his charge, to competent and relevant evidence, the whole case 
seems to have been tried on the east wind. 


PackaGes: ConsTITUTIONALITY OF THE Witson Law. — 
The decision of the Supreme Court of the United States, affirming 
the decision of Mr. Circuit Judge Caldwell, and reversing that of Dis- 
trict Judges Philips and Foster, which later judges held, in substance, 
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that the effect of the original package decision was to abrogate all 
State statutes and constitutional provisions prohibiting the sale of in- 
toxicating liquors in so far as they applied to importations in original 
packages, — was of course to be expected. It was also to be expected 
that the court should be unanimous in the result, notwithstanding dif- 
ferences of opinion as to the course of reasoning. All that there was 
in that matter was this: the Supreme Court of the United States held 
that constitutional ordinances and statutes prohibiting the resale of 
intoxicating liquors, in the original packages in which they had been 
introduced into the State, was an infringment of the exclusive power 
of Congress under the constitution of the United States, to regulate 
commerce among the several States, and to that extent void. They 
also said, in three different places in their opinion, that Congress could 
render them valid by saying so: thatis to say, by saying that it 
would not impose any regulation in restraint of such prohibition. 
Congress said so, in the Wilson bill; and, notwithstanding this, the 
District Judges already named got it into their heads, by what process 
of reasoning the Lord, the brewers, and the editors of the 
daily newspapers only know, that the case of Leisy v. Hardin! 
had repealed the constitution and statutes of Kansas, in so far as they 
operated against the sale of intoxicating liquors imported into the State 
in original packages, and that, notwithstanding the subsequent Wil- 
son law, repealing the decision in Leisy v. Hardin, it was necessary for 
the people of Kansas to re-enact their constitutional and statutory pro- 
hibitions. That a learned friend from Oregon wrote to us a formal 
protest against our views upon this question? illustrates, in connection 
with the decision itself, the extent to which lawyers can drift into the 
ways of sophistry, and the extent to which their minds may be hoo- 
dooed on the plainest question. As Mr. Circuit Judge Caldwell said 
in his opinion, it is the original package, and not the constitution of 
Kansas that was dead; that was what was killed by the Wilson law, 
and so the Supreme Court of the United States has held. It never- 
theless remains a source of profound regret that the decision in Leisy 
v. Hardin was ever pronounced. It emphasizes an undoubted decline 
in the strength and character of that court. While it has been repealed, 
in so far as it relates to intoxicating liquors, it remains the law in re- 
spect of opium, dynamite, infected rags, or any other deleterious sub- 
stances, the importation of which the States, in the exercise of their 
police power, a power which the States alone possess, and of which the 
government of the United States possesses none, may clioose to prohibit. 


1 135 U. S. 100. 2 Ante, 323. 
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Power oF A JupGE To Issue THE Writ OF PROHIBITION IN VACATION. — 
In State v. Rombauer,! the Supreme Court of Missouri that a judge 
of that court in vacation has the power to issue an order to show cause 
why a writ of prohibition should not be granted, to the judges of the 
St. Louis Court of Appeals. The opinion is written by Judge Barclay, 
who, in vacation issued the order to show cause in the particular case, 
and is concurred in by Sherwood, C. J., and dissented from by Black, 
J. Brace, J. expresses no opinion, but, on his suggestion, the case is 
certified to the court in bank. The constitution of Missouri confers 
upon the Supreme Court power to issue writs of prohibition; but no 
power of this sort is conferred on the judgesin vacation. The Supreme 
Court of Missouri has fallen into the habit of issuing writs of pro- 
hibition against the two Appellate Courts almost as a matter of course, 
and almost always after they have done their work and rendered their 
judgments. 


Mourper CasEs IN THE SUPREME Court oF THE States. — Crim- 
inal cases have never reached the Supreme Court of the United 
States under its former jurisdiction, except, from the territories and 
the District of Columbia; but Congress, in 1889, concluded to remedy 
the great outrage of denying the right of appeal in a capital case 
while granting it in a case involving five thousand dollars worth of 
property. Accordingly Congress passed an act, on February 6th, 
1889,? giving the Supreme Court of the United States power to review 
such cases by writ of error. One of the cases which have come up under 
this statute is Crumpton v. United States.8 It came up to review the 
usual errors which are characteristic of appeals in the State courts in 
criminal cases: errors of equal dignity with the question whether the 
clerk licked the seal with his tongue or moistened it with a sponge; 
which reminds one of Dean Swift’s description of the legal contro- 
versy about the cow in Gulliver’s travels, where, instead of directing 
the evidence to the real merits —the ownership of the cow — the evi- 
dence was directed only to the color of the cow, the characteristics of 


2 15S. W. Rep. 850. 225 U.S. Stat, 656. 311 Sup. Ct. Rep. 355. 
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the cow, the number of teats which the cow had, and to all sorts of 
irrelevant matters. In this particular case, one of the assignments of 
error was that the counsel for the government, in his speech to the jury, 
sawed the air a little too wildly with his arms. This assigment of error 
is thus stated and disposed of by Mr. Justice Brown in giving the 
opinion of the court: — 


‘The second assignment of error is clearly untenable. It appears that during 
the argument of the case the defendant’s counsel said to the jury: ‘Either the 
defendant or Burt [a government witness] is guilty of this crime. I will show 
you that Burt is guilty, and therefore that defendant is not.’ Ip reply to this, 
the district attorney, in his closing argument said: ‘The issue is squarely 
made by Mr. Neal, that either the defendant or William Burt is guilty of this 
crime. I have shown you that Burt is not guilty; therefore, by his logic, the 
defendant is guilty.’ No objection was made at the time to this argument, 
nor was the court requested to interrupt it, or caution the jury against its 
force; and no exception appears to have been taken. There is no doubt that, 
in the excitement of an argument, counsel do sometimes make statements 
which are not fully justified by the evidence. This is not such an error, how- 
ever, as will necessarily vitiate the verdict or require a new trial. It is the 
duty of the defendant’s counsel at once to call the attention of the court to the 


objectionable remarks, and request his interposition, and, in case of refusal, to 
note an exception.’ ! 


Corporations: Suit 1n Equity sy A SINGLE STOCKHOLDER TO CANCEL 
a Fraupvutent Issuz or SHares— Not NEcEssARY THAT HE SHOULD 
HAVE BEEN A STOCKHOLDER AT THE TIME OF THE FRAUDULENT IssuE. — 
In striking contrast with the recent decision of the Supreme Court of 
the United States in Fogg v. Blair, is a decision of the Supreme 
Court of Alabama which holds that a single stockholder in a corpo- 
ration may maintain a suit in equity to cancel watered stock, — that is 
to say, to cancel shares fraudulently issued without payment being made 
therefor to the corporation. The transaction was that the corporation 
had executed the usual maneuver of corporate manipulators of 
** doubling the stock,’’ and of issuing new shares to old shareholders 
without any consideration. Against the action certain decisions of the 
Supreme Court of the United States were relied upon to the effect 
that such a stockholder cannot maintain such an action unless he 
avers in his bill that he was a stockholder at the time of the transaction 
complained of as fraudulent, or that his stock devolved upon him by 
operation of law.2 The Alabama court, speaking through Mr. Justice 


1 Citing 1 Thomp. Trials, § 962. S. 209; Hawes v. Oakland, 104 U. S. 
2 Dimpfel v. Railroad Co., 110 U. 450. 
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Coleman, said: ‘‘ Upon an examination of these authorities, it will be 
seen that the principle asserted rests solely upon Equity Rule No. 94, 
adopted by the United States Supreme Court, and which may be found 
in the preface of Volume 104 of the United States Reports. Morawetz, 
on Private Corporations, speaking of this rule, says it was evidently de- 
signed as a rule of practice merely, and was deemed necessary to protect 
the court from being imposed upon by collusion of parties.! The 
rule is not a general principle of law, applicable to pleadings in all the 
courts, and has never been applied to the courts of this State.”” On 
the merits of the case the allegations of the bill were that a street rail- 
way company had doubled its capital stock, and in so doing had issued 
to a subscriber additional shares equal in amount to what he had already 
received and which he had paid for by the conveyance of thirty-nine 
acres of land. The bill alleged that the land was over-valued five fold, 
with the fraudulent intent to issue thereon fictitious stock without addi- 


tional consideration. The court held that the plaintiff was entitled to 
an injunction.” 


PROXIMATE AND Remote Cause: Horse Takine Fricut spy REASON OF 
TRAVEL BEING OpsTRUCTED FOR an Hour at A Raitroap Cross- 
isc. —Some doubts will arise as to the correctness of the decision of 
the Supreme Court of Alabama in Stanton v. Louisville, &c., R. Co.,® 
where the court held that the obstruction of a public crossing by a rail- 
road train, thereby preventing plaintiff from driving across for more 
than half an hour, does not render the company liable for injuries to 
plaintiff caused by the fact that at the expiration of that time, his horse 
became frightened and ran away at the approach of a second engine 
and train, since the fright of the horse is only the remote consequence 
of the obstruction of the crossing; but that, to enable plaintiff to re- 
cover on the ground that his horse was frightened by the blowing off of 
steam by the second engine and the noise of the train, he must show 
that the acts complained of were unnecessary, and recklessly or wan- 
tonly done, or with the intention of frightening the horse, as the rail- 
road company has a right to the use of its track, and to make all the 
usual noises incident to the moving of its trains. 

Let us for a moment analyze the situation of the plaintiff in such a 
case. The near approach of a railway locomotive with the escape of 


1 Mor. Priv. Corp., §§ 269, 270. 3 8 South. Rep. 798. 
2 Parson v. Joseph, 8 South Rep. 
788. 
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steam from its valves and the snorting of steam from its smoke-stacks 
is peculiarly calculated to alarm horses, although they be ordinarily 
gentle and roadwise. A traveler drives up toa railway crossing and 
finds it obstructed by a train. He is justly entitled to assume that the 
obstruction will not continue for an unreasonable length of time. He 
accordingly waits, in the expectation that the train will be momentarily 
moved out of the way so that he can pass. Instead of moving out of 
the way within a reasonable period of time, as the railroad company is 
bound in law to do, it keeps its trains across the highway for half an 
hour, compelling the traveler to wait there with his horse until another 
train has moved up, the appearance and noise of which frightens the 
animal and causes an accident. Here is a case where three things oc- 
cur: 1. The plaintiff has suffered damage. 2. He has been entirely 
without fault. 3. The railway company has acted unlawfully, and 
has been in gross fault by compelling him to keep his horse in a place 
of danger so long. It seems to be mere casuistry to deny him a rem- 
edy on the ground that the thing which has caused the injury to his 
horse is the remote, and not the proximate cause of the injury. What 
is the proximate cause, but probable cause? What is the remote cause 
but improbable cause? Do not the managers of railway trains know 
that if they obstruct a highway with a train until a number of travel- 


ers are stopped there waiting to get across, and that if they bring an- 
other train along in the near vicinity of the horses of such travelers, 
some of the horses are liable to take fright and do damage? This is 
an ordinary suggestion of human experience. 


Acents: Not LiaBLe FoR EACH OTHERS Deravtts.— All sorts of 
propositions of law are arising; and there are lawyers who can raise 
more doubts and suggest more points and difficulties then a ten-year- 
old boy could do. The Supreme Court of Pennsylvania has lately been 
called upon to hold! that, where two different agents are employed to 
collect moneys, one of them is not responsible for a defalcation of the 
other. 


CHARITABLE Bequests: WHEN not Vow For InpeFiniTENEss. — In the 
case of Almy v. Jones,? the Supreme Court of Rhode Island hold that a 
bequest of a fund ‘‘ for an art institute,’ to take effect ‘‘ when the 
citizens of Providence shall have contributed the funds necessary to 


1 Sergeant v. Emlin, 21 Atl. Rep. 662. 2 21 Atl. Rep. 616. 
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found an institute worthy of the city for the promotion ofart, * * * 
the annual interest only to be used for the benefit of the institute for 
all time,’’ with a codicil that the income shall become at once available 
after the testator’s death by its distribution in annual prizes for the 
best works produced during the year, ‘‘ in whatever department of the 
fine arts,’’ by Rhode Island artists, is not void for indefiniteness. 


Coprricut: STATUTORY PROTECTION DOES NOT ExTEND TO LABELs. — 
The Supreme Court of the United States in the case of Higgins v. 
Keuffel,| hold? that the clause of the constitution of the United States 
which authorizes Congress to secure to authors and inventors, for a 
limited time, the exclusive right to their respective writings and -dis- 
coveries, does not include mere iabels, whose object is only to indicate 
the contents of the package to which all such labels are affixed. 


Carriers OF Goops: Not Osiicep To DELtver To UNIDENTIFIED Con- 
sigNEE.—A good illustration of the rule that the bailor is bound to 
know his bailee, and at the same time is entitled to reasonable protec- 
tion against mistaking him, is found ina decision of the Court of Ap- 
peals of Texas in Gulf, etc., R. Co. v. Freeman,® to the effect that « 
railroad company is not liable for damages for failure to deliver goods 
to an unidentified consignee who fails to produce the bill of lading, 
although he offers security.‘ 


Riparian Ricuts: LIiABiLity FoR WaTER BY DEPOSITING 
Mintne Desris. — The Supreme Court of Ohio, in an able opinion by 


Spear, J., holds as follows, according to the syllabus by the court 
itself: 


In an action brought by a riparian owner to recover of a mining company 
damages to his lands, and for polluting the water of a stream which runs 
through them, by depositing on its own lands, coal slack, dirt, and refuse, in 
places from which the same had been washed down and onto the lands of 
plaintiff, the evidence showing substantial injury to have been produced there- 
by; that the deposits were made intentionally; and that such result might, at 


111 Sup. Ct. Rep. 730 (opinion by 3 16S. W. Rep. 109. 
Mr. Justice Field). *The court cite Railway Co. v. 
2 Affirming 30 Fed. Rep. 627. Adams, 49 Tex. 761. 
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the time the deposits were made, have been anticipated by a person of ordinary 
intelligence and prudence, —a right to recover is established, and it is nota 
defense to show that the operation of the mines, and the deposit and disposal 
of the slack, etc., was conducted in the mode in general practice in the opera- 
tion of similar coal mines in the surrounding mining districts, and that such de- 
posits were made without malice, and upon the only feasible place or places 
the company could deposit the same, and carry on the business of mining coal.! 


Common Carrrers: Contracts Loitine Liasiiity Srrictiy 
Construep.— The New York Court of Appeals has rendered a decision 
which proceeds upon the salutary view that contracts between common 
carriers and others limiting the liability of the latter must be couched 
in unequivocal terms in order to be operative. The court held that a 
clause in a contract between an express company and a railroad com- 
pany that the latter is ‘* hereby expressly released from and guaran- 
tied against any liability for any damage done to the agents of the [ex- 
press company] whether in their employ as messengers or otherwise,”’ is 
not such an unequivocal exemption of the railroad company as will bar 
an action against it for the death of an express messenger, injured 
while on the road by the negligence of its servants.” 


Corporation: DissoLution— ComPantes — OMISSION TO 
Run Tuerr Trams — Under Code Civil Proc. N. Y., § 1785, which al- 
lows an action in equity for the forfeiture of the charter of a corpora- 
tion, ‘‘ where it has suspended its ordinary and lawful business for at 
least one year,’’ it is no ground for maintaining such action that a rail- 
road company has omitted for five days to run its trains.® 


INTERSTATE AND Foreign Commerce: Import Rares 1n oF 
SHIPMENT INTO THE INTERIOR.— The decision*of the Interstate Com- 
merce Commission in the case of the New York Board of Trade et al. 
v. The Pennsylvania R. Co. et al., in which the Chambers of Commerce 
of New York, Philadelphia and San Francisco were plaintiffs and nearly 


1 Columbus, &c., Co. v. Tucker, 8 People v. Atlantic Ave. R. Co. 
(Oh.), 26 N. E. Rep. 630. (N. Y.), 26 N. E. Rep. 622; affg. s.c. 
2 Kenny v. New York Central R. 10N. Y. Supp. 907. 
Co., 26 N. E. Rep. 626; aff’g s. c. 7 
N. Y. Supp. 255. 
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all the railroads in the country defendants, is very important. No bet- 


ter summary of it can be given than the official syllabus, which is as 
follows: 


1. The Act to Regulate Commerce specifically provides for the regulation of the 
transportation of foreign merchandise when brought from a foreign port of ship- 
ment to a port of entry of the United States and transported from such port 
of entry to a place within the United States upon a through bill of lading, or when 
transported from a foreign port to a port of entry of a foreign country adjacent 
to the United States and transported from such port of entry to a place of des- 
tination within the United States upon a through bill of lading. 2. The regula- 
tion thus provided is such as regulates the rates, charges, facilities afforded and 
treatment of the foreign merchandise from the port of entry in either instance, 
as the case may be, to the place of destination of the merchandise within the 
United States, but it is not a regulation that extends to the control of rates 
made upon such foreign merchandise in the foreign port of shipment for its 
carriage to the port of entry of the United States or to the port ofentry ina 
foreign country adjacent to the United States. 3. With respect to that part of 
the carriage of such foreign merchandise between the ports of entry and the 
place of destination in the United States, the rule of the Statute is that it is en- 
titled to no preference in rates, charges, facilities afforded and treatment over 
domestic merchandise or other merchandise when these are a like kind of traffic 
transported from such ports of entry to such places of destination, but 
as to that service stands upon the same basis of equality with domestic 
merchandise or other freight as to rates, charges, facilities afforded and 
treatment, and must be carried upon this part of its journey under 
the inland tariffs of the carriers established for the transportation of 
domestic merchandise or other freights, and under the same rules gov- 
erning their carriage, as to weight, bulk, value, expenses of carriage and all 
such other cirumstances and conditions as enter in to the making of just and 
reasonable rates and of avoiding unlawful prejudice and unjust discriminations, 
such as is provided by the State. 4. The circumstances and conditions sur- 
rounding the making of the rates upon such foreign merchandise in the foreign 
port of shipment have had their weight and operation in its foreign carriage to 
the port of entry and in the charges made and facilities afforded for that serv- 
ice, but after such foreign merchandise has been brought within the United 
States on its way to destination in the United States it encounters other cir- 
cumstances and conditions that are controlling in this part of its carriage, 
namely, the laws of the United States made for the regulation of its rates and 
carriage. 5. The publication of such inland joint tariffs for the transportation 
of such foreign merchandise under the Statute and of advances and reductions 
should be made at the port of entry and also at the point of destination of 
freight in the United States by posting the same in a public place at the depot 
of the carrier where the freight is received in the port of entry and where it, is 
delivered at the place of destination in the United States. 6. The term ‘“‘a 
like kind of traffic,” as it occurs in section 2 of the Act to Regulate Commerce, 
and as used in this report and opinion, does not mean traffic that is identical, 
but it means trafic that is of “‘ a like kind,’’ with other freight in the elements 
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of a fair and just classfication for the purpose of arriving at a just and rea- 
sonable rate and a rate that will avoid unjust discrimination and unlawful pref- 
erence, 7. Commodity class rates described and discussed. 8. The power 
of interstate carriers to make commodity class rates and special class rates to 


meet the circumstances and conditions of traffic along their lines recognized 
and defined. 


Covenants RunnInG witH THE Lanp: Privity or Estate. —In the 
case of Mygatt v. Coe,' the Court of Appeals of New York have handed 
down two learned opposing opinions on the question of covenants run- 
ning with land and privity of estate. The syllabus is as follows: — 

1. Defendant and his wife joined in a deed of her real estate with 
covenants of warranty. The plaintiff who was the mortgagee of one 
who succeeded to the estate of defendant’s grantee by mesne convey- 
ances, and who was evicted under a title paramount to that of defend- 
ant’s wife, brought an action against defendant alone on the covenants. 
It is held that defendant was in law a stranger to the title, and his cov- 
enant did not run with the land, and that, as there was privity neither 
of estate nor contract between the parties, he was not liable. 2. Where 
at the time of the conveyance of real estate, there was an outstanding 
paramount title, the grantor’s covenants of seisin and right to convey 
were broken by the delivery of the deed, and became choses in action 
of the grantee, and could not run with the land or pass to subsequent 
grantees.” 


Lorp’s Day: Vauipity or SuBscRIPTION TO A CHURCH MADE ON Sun- 
pay. — The refined discriminations made by some of the courts in con- 
struing statutes which prohibit labor on what is called the ‘ Lord’s 
day,’’ will move the laughter of another generation, where it now 
creates disgust. In Catlett v. Trustees, the Supreme Court of Indiana 
held that a church subscription made on Sunday was void. But the 
lawyers have now laughed the court out of the foolishness of that 
decision; for, in the more recent case of Bryan v. Watson,‘ the court 
takes the view that such a subscription comes within the exception of 
the statute in favor of ‘‘ works of charity,’’ and is therefore not invalid. 
This will be accepted by the profession as a sound decision. All writers 


126 N. E. Rep. 611; aff’g s.c. 44 8 62 Ind. 365. 

Hun (N. Y.), 81. 4 26 N. E. Rep. 666. 
2 Bradley, Haight and Brown, JJ., 

dissented. 
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and courts, it may be assumed, agree that a church is a ‘‘ charity.’’! 
These Sunday laws assume the most odious and oppressive form when 
interpreted by such distinguished jurisconsults as the chief of police 
of Pittsburgh, Pa., who not long since announced his determination not 
to allow Col. Ingersoll to lecture in that city on Sunday because an 
admission fee was charged — the theory being that it was Sunday work. 
But every sermon which was preached in Pittsburgh on that day was 
paid for, with possible exceptions, and a collection was taken up in 
nearly every church. Sunday is the great working day of the popular 
preacher. His whole week’s work culminates onthatday. Wellington 
did more work on the Sunday of the battle of Waterloo than he did 
during the whole previous week in preparing for the battle; and it is 
just so with the ordinary preacher in our Protestant churches. The 
Pittsburgh chief of police, in making this shameful order, was coached 
and backed up by men that ought to have known that what they were 
doing was a dishonest pretense in the name of religion. It was a plain 
exhibition of the ‘‘ hyena bigot’s tooth.’’ Such shameful invasions of 
personal liberty turn the indifference of the so-called agnostics into a 
positive hatred of religion. 


Motvat Benerit Insurance: CHANGE oF BENEFICIARY. — In Supreme 
Conclave v. Capella, which was decided in the Circuit Court of the 
United States for the Eastern District of Michigan by Mr. Justice 
Brown, before taking his seat on the Supreme Bench of the United 
States, the question of the right of a certificate-holder in a mutual bene- 
fit society to change the beneficiary, and of the manner in which the 
change may be effected, is treated of by the learned judge in an opin- 
ion which is prepared with his usual careful and exhaustive habit. He 
tuled the following propositions : — 


1, In cases of policies of insurance or benefit certificates issued by mutual 
benefit societies, the beneficiary has no vested interest in the certificate until 
the death of the insured member. Up to this time the insured may change his 
designation of beneficiary at will, and against the consent of such beneficiary. 
2. The general rule that the insured is bound to make such change of beneficiary 
in the manner pointed out by the policy and by-laws of the association is sub- 
ject to three exceptions: (1) If the society has waived a strict compliance 
with its own rules, and, in pursuance of a request of the insured to change his 


1 Doyle v. Railroad Co., 118 Mass. 2 41 Fed. Rep. 1. 
195; Allen v. Duffie, 43 Mich. 1; Dale 
v. Knapp, 98 Pa. St. 389. 
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beneficiary, has issued a new certificate, the original beneficiary will not be 
heard to complain that the course indicated by the regulations was not pursued, 
(2) If it be beyond the power of the insured to comply literally with the regu- 
lations, a court of equity will treat the change as having been legally made, 
(8) If the insured has pursued the course pointed out by the laws of the asso- 
ciation, and has done all in his power to change the beneficiary, but, before 
the new certificate is actually issued, he dies, a court of equity will treat such 
certificate as having been issued. 8. Plaintiff had issued a certificate upon the 
life of K., in which his aunt was named as beneficiary. Five days before his 
death, he made a written request for a change in his certificate in favor of his 
father, in the form prescribed by the by-laws, stating that the original certifi. 
cate was in the hands of his aunt, and that he could not make an actual sur- 
render of such certificate. This request for a change was delivered to the 
company in the usual manner, but, before the certificate was made out, the 
insured died. Plaintiff filed a bill of interpleader, and paid the money into 
court. Priorto the execution and delivery of this request, the insured had 
handed to his aunt, the beneficiary, another similar request for a change of 
designation in favor of his father to the extent of two-thirds of the certificate. 
She had agreed to see that this change was made, but subsequently refused to 
do so. It was held that she was estopped to claim that the change of beneficiary 
was invalid by reason of the non-surrender of the original certificate, and the 


failure to issue a new one, and that the father was entitled to two-thirds of 
the amount. 


Bank Cueck: Fatture or Bank BeroreE PResENTMENT — ON WHOM 
THE Loss Faris. —The decision of the Supreme Court of Pennsyl- 
vania, following previous holdings in that State,! that one who draws & 
check on a bank of that State, in favor of a payee residing in the same 
city, is discharged from liability by the failure of the payee to present 
the check for three days, during which time the bank fails, calls to 
mind the conflict of American judicial opinion upon the question 
whether the drawing of a check upon a bank is an appropriation of the 
fund to the drawee of the check, or whether the appropriation takes 
place only upon the presentation of the check, and the recognition by 
the bank of its liability to pay the same. 


Necuicence: WHEN A Question oF Law anp WHEN or Fact. —A 
decision of the Supreme Court of Errors of Connecticut in Farrell v. 
Waterbury, etc., R. Co.,2 is a somewhat exhaustive discussion of the 
question, in an opinion by Torrance, J., under what circumstances and 
subject to what limitations, a court will be bound to submit the question 


1 National State Bank v. Weil, 21 2 21 Atl. Rep, 675. 
Atl. Rep. 661. 
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of negligence to a jury as a question of fact; and correlatively, under 
what circumstances a court of error will not review the finding of a 
jury that there has been negligence. The sum of the decision seems 
to be that such a question must go to the jury, and cannot be deter- 
mined by the reviewing court, when the facts are such that fair-minded 
men might come to different conclusions upon them. We believe that 
this is the best statement of a general principle applicable to this sub- 
ject that has yet been devised. 


Fees or Unttep States Commissioners. — The Supreme Court of the 
United States has recently had occasion to deliver judgments, in sev- 
eral cases, upon the question of the fees to which commissioners of the 
circuit courts of the United States are entitled in various cases.1 The 
points gone over in these decisions are numerous, and perhaps they do 
not involve sufficient interest to the profession to be spoken of in 
detail. All the opinions are delivered by Mr. Justice Brown. The ten- 
dency of court officers to reach out, almost unconsciously, for con- 
structive fees, is so well known that decisions of this kind, clearly 
defining their rights in respect of their compensation under the applica- 
tory statutes, are wholesome protections to the public revenue and to 
litigants. Very few lawyers like to quarrel with the clerk or commis- 
sioner of a court of justice over the matter of his fees, and the grossest 
abuses in this particular go unchecked for that reason. 


FEDERAL JURISDICTION: Habeas Corpus — Not Usep as a Writ oF 
Error.—In the case of Wood v. Brush? the Supreme Court of the 
United States, in an opinion given by Mr. Justice Harlan, evinces the 
laudable purpose of getting back to sound principles, by holding that 
a court of the United States cannot, by a writ of habeas corpus, review 
the decision of a State court in a criminal case or disturb the custody 
of the defendant, on the ground that persons of the negro race were 
excluded from the grand jury which found the indictment against him, 
and also from the trial jury. The court concluded that in the particu- 
lar case the applicatory State statutes* did not, by their terms, exclude 


1 United States v. Ewing, 11 Sup. ber, Jd. 751; United States v. Poinier, 
Ct. Rep. 742; United States v. Mc- Id. 752. 


Dermott, Jd. 746; United States v. 211 Sup. Ct. Rep. 738. 
Barber, Jd. 749; United States v. Bar- * Laws of New York, 1882, §§ 1634- 
1652. 
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negroes from jury service, and that whether they had been so excluded 
in fact was a question for the decision of the State courts, whose de- 
cision thereon could be reviewed by writ of error only; and further 
that the question whether the defendant, when tried, was ignorant of 
his rights in this particular was immaterial. The decision of the court 
in this case is entirely consistent with its previous holdings that, while 
persons of the negro race cannot demand as a right,‘ even under the 
fourteenth amendment of the Constitution of the United States, and 
the Civil Rights Law,? that juries to try causes to which they are par- 
ties shall be composed in part of persons of their own race, — yet a 
State law which confines eligibility to jury duty to white male persons 
is obnoxious to the fourteenth amendment, as denying to colored per- 
sons the equal protection of the laws.® In line with these holdings is 
the decision of the same court that, where a State Constitution limited 
the right of suffrage to the white race, and a statute confined the selec- 
tion of jurors to electors, the adoption of the fifteenth amendment 
operated to enlarge the list of electors and to qualify colored citizens 
for jury service. The decision on which we are now commenting is 
one of several recent decisions of the same court, which will have the 
effect of restraining the tendency of lawyers employed to defend per- 
sons accused of crime in the State courts, to rush into the Federal 


courts upon every appearance of error, on the theory that the prisoner 
has been denied the ‘‘ equal protection of the laws,’’ or convicted with- 
out ‘‘ due process of law.’’ 


FEDERAL JURISDICTION: Brits in Equity To set AsIDE FRAUDULENT 
ConvEYANCES — JURISDICTION CANNOT BE GIVEN BY StTaTE STATUTES IN 
Contravention or U. S. Constrrution.—The decision of the Su- 
preme Court of the United States in Scott v. Neely,® is to the effect 
that, although there is a statute within a State giving to the State 
courts of chancery a jurisdiction of the bills of creditors who have not 
recovered judgments at law, to set aside fraudulent conveyances, — 


1 See also on this point the follow- 8 Strander v. State, 100 U. S. 303, 
ing State decisions: Nashville v.Shep- 307; s. c. 10 Cent. L. J. 225. See 
herd, 3 Baxt. (Tenn.), 372; Williams also Re County Judges, 3 Hughes (U. 
v. State, 44 Tex. 34. 8.) 576. 

2 Virginia v. Rives, 100 U. 8S. 313; s. 4 Neal v. Delaware, 103 U. S. 370. 
c. sub nom. Re Com. Virginia, 12 Cent. 5 11 Sup. Ct. Rep. 712. 

Law J., 229; Bush v. Kentucky, 107 
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yet this statute does not operate to give such a jurisdiction to the 
courts of the United States, because the existence of such a jurisdic- 
tion in the courts of the United States is prohibited by that clause of 
the Federal Constitution which guarantees the right of trial by jury in 
suits at law;! and for the further reason that the assumption of such 
a jurisdiction is opposed to the provision of the Revised Statutes of 
the United States? to the effect that suits in equity cannot be enter- 
tained by the courts of the United States where a remedy at law may 
be had. These propositions seem to be obvious upon their mere state- 
ment; but the reasoning of the Supreme Court of the United States, 
if applied to the provision of the constitution of Mississippi guaran- 
teeing the right of trial by jury, would probably lead to the result that 
the Mississippi statute above referred to is invalid, as being opposed to 
this provision of the State Constitution. The decisions in Missouri 
upon this subject were reviewed by the St. Louis Court of Appeals in 
1881, and the court reached the same conclusion as that now reached 
by the Supreme Court of the United States, but without considering 
specially the constitutional question, — holding, nevertheless, that the 
creditor cannot bring his bill in equity until he has proved before a 
jury that he is a ereditor, for upon this issue the debtor is entitled to a 
jury trial. It is suggested that, in framing statutes on this subject, 
the constitutional difficulty may be obviated by providing for a jury 
trial on the question of the fact of the indebtedness in the equity pro- 
ceeding, if the defendants, or either of them, demand it. 


NeGLicenceE: THe Rute 1n Davies v. Mann. — The opinions of Mr. 
Justice Gray, of the Supreme Court of the United States, possess an 
exceptional value when they relate to the principles which come into 
play in actions for dumages for negligence. No one who has studied 
that branch of the law thoroughly and made a general comparison of the 
American decisions on the subject, can fail to have acquired this im- 
pression. In the late case of Inland, etc., Co. v. Tolson* the court, in 
an opinion delivered by that eminent judge, re-aflirmed and applied the 
doctrine first started in England in the case of Davies v. Mann; ° and 
finally affirmed by the House of Lords in Radley v. Railway Co.,° and 


1 Const. U. S. 7th Amendment. 411 Sup. Ct. Rep. 653; affirming 
2 Rev. Stat. U. S., § 723. 8. c., 6 Mackey (D. C.), 39. 
3 Dodd v. Levy, 10 Mo. App. 121. 5 10 Mees & W. 5435. 

® 1 App. Cas. 754. 
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followed generally by the American courts, that the contributory negli- 
gence of the plaintiff, in an action for personal injuries, will not exon- 
erate the defendant or bar the plaintiff’s recovery, if the jury find that 
the defendant might, notwithstanding the contributory negligence of 
the plaintiff, by the exercise of reasonable care and prudence, have 
avoided the consequences of such negligence. ‘The court approve the 
following passage in a charge to a jury, expressive of this rule; 
** Although the rule is that if the defendant be shown to have been 
guilty of negligence, the plaintiff cannot recover if he himself be shown 
to have been guilty of contributory negligence which may have had 
something to do in causing the accident: yet the contributory negli- 
gence on his part would not exonerate the defendant, and disentitle the 
plaintiff from recovering, if it be shown that the defendant might, by 
the exercise of reasonable care and prudence, have avoided the conse- 
quences of the plaintiff’s negligence.”’ ! 


FEDERAL JURISDICTION: FOURTEENTH AMENDMENT — Dur PROCEss or 
Law — Writs or Error to State Courts 1x Murper Cases.— The 
attempt of lawyers defending persons accused of crime to induce the 


Supreme Court of the United States to assume a general superintend- 
ing jurisdiction over the State courts, on the theory of the State courts 
having deprived the accused persons of their lives or liberties without 
due process of the law in contravention of the fourteenth amendment 
of the Federal Constitution,— received another set-back in Davis v. 
State of Texas.2 In that case the defendant was convicted, in one of 
the district courts of Texas, of murder in the first degree. He prose- 
cuted an appeal on the ground that the trial judge failed to charge the 
jury as to any degree of murder save the first degree. The Court of Ap- 
peals of Texas affirmed the decision, on the ground that no exception 
to the charge had been taken at the trial, as required by a provision of 
the Texas code of criminal procedure, and on the further ground that 
there was no evidence to support a charge of murder in any degree, 
save the first. To reverse this, the defendant procured a writ of error 
to the Supreme Court of the United States. That court now dismisses 
the writ of error, in an opinion given by Chief Justice Fuller, holding 


1 The learned judge cites in sup- Railroad Co., 6 Gray, 64, 72; Railway 
port of this rule: Radley v. Railway Co. v. Price, 29 Md. 420; Williamson 
Co., 1 App. Cas. 754; Scott v. Railway v. Barrett, 18 How. 101, 109. 

Co., 11 Ir. C. L. 8377; Austin v. Steam. 2 11 Sup. Ct. Rep. 674. 
boat Co., 43 N. Y. 75, 82; Lucas v, 
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that nothing which took place in the Texas court deprived the prisoner 
of his life without due process of law, within the meaning of the Fed- 
eral Constitution. The learned judge said: ‘‘ A writ of error to 
review the judgment of the highest tribunal of a State ® * * can- 
not be maintained in the absence of a Federal question giving us juris- 
diction. The State courts rendered no decision in favor of the validity 
of a statute of or authority exercised under the State, drawn in ques- 
tion on the ground of repugnancy to the laws of the United States; 
nor was any title, right, privilege or immunity under such constitution 
or statute specially set up or claimed in the case. It is not within our 
province to pass upon any of the questions said to be presented, as 
they fall entirely within the scope of the exercise of the powers of the 
State. It will take a good many decisions of this kind to beat it into 
the heads of the bar that they cannot turn the ‘‘ due process of law ’’ 
clause of the Federal Constitution into almost any thing. It should 
seem that the Supreme Court of the United States is under no obliga- 
tion to consume public time in writing opinions in such cases; and that 
some means ought to be devised to check the improvident suing out of 
writs of error in cases like this, where there is no ground whatever for 
a re-examination of any question in the Supreme Court of the United 
States. 


InsuncTion: Taxation, WHEN Remepy By INJUNCTION AGAINST ILLE- 
GAL TAXATION NOT AVAILABLE. — In the case of Shelton v. Platt the Su- 
preme Court of the United States has rendered what seems to be a 
salutary decision, holding that an injunction will not lie to restrain the 
levy of a distress warrant for the collection of a license tax which is al- 
leged to be illegal, where there is an adequate remedy afforded by the stat- 
utes of the State in the form of an action at law against the tax collector. 
The bill alleged that the property of the plaintiff, an express company, 
was employed in interstate commerce, and that its seizure would 
greatly embarrass the company, and result in heavy loss and damage 
to it and to the public. The statute of the State! provided that in such 
a case payment of the tax might be made under protest, and that an 
action might be brought to recover the money within thirty days, 
against the officers who had collected the same, and that, in the event 
of a recovery, a treasury warrant, based upon the recovery, should be 
paid in preference to other claims on the treasury. In view of the ex- 
istence of this remedy at law, the court held that no irreparable injury 


1 Laws Tenn., 1873, Chap. 44, p. 71. 
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was threatened, such as warranted an interference with the taxing 
process of the State by an injunction in a court of the United States. 
Mr. Justice Harlan dissented, but no dissenting opinion is published.! 


APPEAL AND ErroR: ManpaTE JURISDICTION — MANDATE OF APPEL- 
LaTE Court EstaB.isHeEs Limits OF JURISDICTION AFTER A REMAND. — 
Many judges of nisi prius have great difficulty in learning that, when 
they have rendered a judgment in a cause, and it has been removed 
from them to a higher tribunal by appeal or writ of error, their juris- 
diction over the cause has ceased for all purposes, although under some 
systems they still retain jurisdiction over their own record for the pur- 
poses of amendment. They can, therefore, take no further steps in the. 
cause, except to amend their record therein, unless authorized so to do 
by the appellate court. It follows that, when the mandate of the ap- 
pellate court comes down to them, that mandate is in a strict sense a. 
grant of jurisdiction to them. They can do nothing beyond what is ex- 
pressly or impliedly permitted by that mandate. ‘That mandate defines 
their jurisdiction as to any subsequent proceedings to be taken, and if 
they take any proceedings not authorized by it, such proceedings are: 
coram non judice and void, —at least voidable in an appropriate pro- 
ceeding. The Supreme Court of the United States has been called 
upon again to expound and enforce this principle in the case of Ez 
parte Washington,? which was an application for a mandamus to the 
Supreme Court of the District of Columbia to vacate a judgment entered 
in by that court, which was not authorized by a mandate of the Supreme 
Court of the United States. The plaintiff had judgment in the Supreme 
Court of the District for damages and costs, but the judgment failed to 
include interest. The Supreme Court of the United States affirmed the 
judgment on writ of error, and its mandate directed, in the usual 
formal words of its mandates, ‘‘ that such execution and proceedings 
be had as, according to right and justice and the laws of the 
United States, ought to be had.’’ After the cause was remanded, 
on motion of the plaintiff, the Supreme Court of the District en- 
tered up judgment for interest on the original judgment, as of 
the date of that judgment. The Supreme Court of the United States 
now hold that the Supreme Court of the District had no jurisdic- 
tion to enter up this judgment for interest, and direct its man- 


1 Shelton v. Platt, 11 Sup. Ct. Rep. 211 Sup. Ct. Rep. 674. 
646; reversing s. c. 39 Fed. Rep. 712. 
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damus to that court requiring it to vacate the judgment. The court 
refused to consider the question whether interest was allowable or 
not, whether it would have been proper for the court a quo, in rendering 
its original judgment or otherwise, to allow interest; but rested its de- 
cision upon the sole ground that, as the Supreme Court of the United 
States had awarded no interest in its judgment of affirmance, the Su- 
preme Court of the District was without jurisdiction so todo. In this 
case the Supreme Court of the District ought not to have had any dif- 
ficulty in refusing the motion to make a new judgment including an 
assessment of interest; but trial courts frequently have difficulty in 
interpreting the mandates of courts of error and appeal; and it isa 
rule of interpretation that where the directions of the mandate are not 
clear, the opinion of the court will be looked to for explanation,! and 
that the concluding mandatory words of an opinion will be interpreted 
with reference to, and controlled by, the preceding matter in the 
opinion. Thus, in a suit in equity? the Supreme Court of the United 
States, having settled the controver$y substantially in favor of the 
complainants and contrary to the decree of the Circuit Court, con- 
cluded its opinion with the words, ‘‘ the judgment must be reversed 
and a new trial had.’’ The mandate, as sent down, commanded 
‘that such execution and further proceedings be had in conform- 


ity with the opinion and decree of this court as, according to 
right * * * ought to be had.’? The Circuit Court refused to 
re-open the case for further hearing, and its decision was affirmed 
by the Supreme Court. The Supreme Court proceeded upon the 
view that its opinion on the previous appeal showed that there was 
no intention on its part to open the questions for further hearing 
upon the issues presented and decided on the appeal. 


ReasonaB_LeE Docst Not To CHarGe THE JuRY THAT THEY 
Must BE SatisF1ep.— The decision of the Supreme Court of Tennessee in 
Owen v. State> is a great piece of hypercriticism. The judge charged 
the jury that ‘* the law presumes every defendant to be innocent until 
his guilt is established beyond a reasonable doubt by proof. In other 


1 West v. Brashear, 14 Pet. (U. S.) 4 See further on this question: 
51. Gamble v. Gibson, 10 Mo. App. 3827; 
2 Kennicott v. Supervisors, 16 Wal. s. c. affirmed, 83 Mo. 290. 
(U. S.) 452, 471. 5 16 S. W. Rep. 114, 
Supervisors v. Kennicott, 94 U. 
8. 498, 
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words, when the State prefers a charge against a citizen, before he can 
be convicted, the burden is upon the State to show by proof to your 
satisfaction, the material elements of the offense charged. If the proof 
in this case satisfies you that, any time previous to the finding of the 
indictments, the defendant, ‘did commit the crime charged in the in- 
dictment,’ you should convict him; if not, then you should acquit 
him.”? Because the court did not repeat the words ‘‘ reasonable 
doubt ’’ in the latter expressions in this charge after the word satis- 
faction,’ so as to repeat to the jury that they must be satisfied beyond 
a reasonable doubt, the court held the charge erroneous and reversed 
the conviction. It should seem that the charge was perfectly good, 
taken as a whole, and that the jury must have understood that they 
could not convict unless they were satisfied beyond a reasonable doubt, 
as they were advised in the beginning of the language quoted. It is 
true that the expressions, ‘‘ satisfactory evidence,’’ and ‘‘ sufficient 
evidence,”’ are not the linguistic equivalents of the expression ‘‘ evi- 
dence which satisfies the mind beyond a reasonable doubt,’’ and can- 
not be substituted for it in explaining its meaning toa jury. Authority 
is even found in the proposition that satisfaction in the conclusion be- 
yond a reasonable doubt is not equivalent to an entire satisfaction 
in such conclusion; in other words that satisfaction beyond a rea- 
sonable doubt falls below the standard of entire or complete sat- 
isfaction. Accordingly, we find that the following instruction has 
been several times approved: ‘*The jury must be satisfied 
from the evidence, of the guilt of the defendant, beyond reasona- 
ble doubt, before they can legally find him guilty of the crime 
charged against him; but, in order to justify the jury in finding the 
defendant guilty of said crime, it is not necessary that the jury should 
be satisfied from the evidence of his guilt beyond possibility of a doubt. 
All that is necessary, in order to justify the jury in finding the defend- 
ant guilty, is that they should be satisfied from the evidence of the 
defendant’s guilt, to a moral certainty and beyond a reasonable doubt, 
although they may not be entirely satisfied from the evidence that the 
defendant, and no other or different person, committed the alleged 
offense; and if the jury are satisfied from the evidence, beyond a 
reasonable doubt, that the defendant committed the crime charged 
against him, they are not legally bound to acquit him because they 
may not be entirely satisfied that the defendant, and no other or 


1 Down to this point thisinstruc- 11 Nev. 334, 340; and again in State v. 
tion was approved in State v. Nelson, Jones, 19 Nev. 365. 
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different person, committed the alleged offense.’?! The later Cali- 
fornia doctrine, as shown by the cases cited in the note, disapproving a 
part of this instruction, raises the standard of conviction in the minds 
of the jury to that of entire satisfaction. But nothing less than en- 
tire satisfaction could have been implied by an ordinary jury from the 
language used by the Tennessee judge upon which we are comment- 
ing — especially since the charge opened with the statement that de- 
fendant was presumed to be innocent until his guilt should be estab- 
lished beyond a reasonable doubt. One of the most disgraceful things 
in judicial administration is the extent to which appellate courts often 
split hairs in dealing with instructions to juries — reversing convictions 
in criminal cases on mere refinements, and thereby putting society at 
the mercy of the criminal classes, and driving the people to the sub- 
stitution of lynch law for the law of the judicial courts. If every 
judge of an appellate court could serve for a few days as a member of 
acommon jury, it would open his eyes as to the value of instructions 
to juries. The writer of this note has had this experience, and knows 


that it is the frequent habit of juries to throw the written instructions 
into a waste basket, metaphorically, at least, and pay no attention to 
them in making up their verdict. The stenographer to whom this note 
is dictated states that he has served on juries, and that they never 


look at the instructions, and many of them do not know what the in- 
structions mean. 


FEDERAL AND STATE JURISDICTION: FEDERAL Writs OF HaBEas 
Corpus To State Courts 1x Murper Cases. — One Jugiro, a subject 
of the Emperor of Japan, residing in the State of New York, committed 
an atrocious murder in that State, for which he was tried in one of the 
courts of that State, found guilty, and sentenced to be put to death 


1 The above instruction, in its en- satisfied that the defendant, and no 


tirety, was approved by the Supreme 
Court of California in People ». 
Cronin, 34 Cal. 191, 195. The court 
regarded the objections which were 
made to it as ‘nothing more than 
hypercriticism.” In subsequent cases, 
however, the court disapproved so 
much of it as advised the jury that 
they were not legally bound to acquit 
although they might not be entirely 


other or different person committed 
the offense. People v. Phipps, 39 Cal. 
826, 8384, per Crocker, J.; People o. 
Padillia, 42 Cal. 536, 540. See also 
People v. Carrillo, 70 Cal. 643. The 
Supreme Court of Nevada, notwith- 
standing this backsliding of the 
Supreme Court of California, con- 
tinued to regard the objection to this 
quotation as mere hypercriticism. 
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by electricity under the law of that State. His sentence was confirmed 
by the highest court of that State.! 

He then made the usual effort to get released by a habeas corpus, 
on the ground, if we understand it aright, that execution by electricity 
was an infringement of some right guaranteed by the constitution of 
the United States. The writ of habeas corpus was refused, and, on 
appeal, the judgment refusing it was affirmed by the Supreme Court of 
the United States. Notwithstanding this, he applied for another habeas 
corpus in the Circuit Court of the United States, which was also 
denied,? and he again appealed to the Supreme Court of the United 
States. On the eleventh of May the Supreme Court of the United States 
rendered its judgment, holding, so far as his application was based 
on the denial of any constitutional right, that the fact that the coun- 
sel assigned to defend him in the State court was one who had not been 
admitted to practice as an attorney; that there was a variance between 
the indictment and the evidence; that all persons of the color of the 
defendant had been excluded from the jury,— were all matters within 
the jurisdiction of the trial court and subject to its decision, which de- 
cision did not make any question which could be reached and adju- 
dicated under the writ of habeas corpus. Nor did it make any differ- 
ence that the petitioner was a subject of a foreign government. The 
court, therefore, affirmed the judgment or order of the Federal Circuit 
Court, refusing a writ of habeas corpus.® 

The remarkable thing about this is that by these attempts to side- 
track the case by applying to the Federal courts for writs of habeas 
corpus, the accused has been able to delay the case while he could make 
two such applications, invoke decisions thereon, and prosecute appeals 
from the decisions to the Supreme Court of the United States; in this 
case involving a delay of about a year and a half, during which time 
the arm of justice of the State of New York was paralyzed by these 
frivolous applications. What was done in this case can be repeated in 
every possible case. It is evident that the Federal law relating to this 
subject needs further amendment; and that the matter should engage 
the early and serious attention of Congress. So much of this business 
has already been done in New York, in the cases of Kemmier 
and Jugiro, as to attract the attention of the representatives from that 
State in Congress earnestly to the subject ; and it ought to bear some 
fruit. In fact, we see no reason why Jugiro cannot, if he has not 


1 People v. Jugiro, 123 N. Y. 630; 8 Jugiro v. Brush, 11 Sup. Ct. Rep. 
8. c. 25 N. E. Rep. 317. 770. 


2 44 Fed Rep. 754. 
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already been executed, apply for a third writ of habeas corpus on 
some other ground; and, if it is denied him, prosecute a third 
appeal to the Supreme Court of the United States, and keep on so 
doing indefinitely, until he shall die in the ordinary course of nature. 


Preapinc: Repty or Fravp: or Retease or Ricut or Act- 
1on.— In Maeteer v. Missouri Pac. R. Co.,! the Supreme Court of Mis- 
souri decided, that where, in an action for damages against a railway 
company for personal injuries, the defendant pleads a release in writ- 
ing by the plaintiff, of his right of action, he may set up, by a reply, 
that the release was procured through fraud, and that the question of 
fraud is to be submitted to the jury. The same point had been ruled 
inferentially in Missouri in a previous case.2 The point is not well 
considered in the opinion now delivered by the Supreme Court of Mis- 
souri; and we have learned with surprise that the Supreme Court has 
granted a rehearing on that point alone. What the court decided, 
and which they have now determined (it is said) to rehear, has long 
been settled as an elementary proposition of law —so elementary that 
it ought to be understood and remembered by every law graduate. It 
is simply a branch of the general proposition that, in respect of fraud, 
the jurisdiction of courts of law and of courts of equity is concurrent. 
The capacity of the judges to doubt upon elementary propositions, and 
to thrust unnecessary and erroneous dicta into opinions, was well illus- 
trated by the case of Blair v. Chicago, etc., R. Co.? where a woman, 
who had been hurt in a railway accident, brought an action for dam- 
ages against the company in one count, and joined in another count a 
petition in equity to set aside, on the ground of fraud, a release of her 
right of action which they had obtained from her. All that the Su- 
preme Court of Missouri, in that case, had to decide upon that point, 
was whether or not she had presented evidence which warranted a 
chancellor in setting aside the release as having been obtained by 
fraud; for there was no possible doubt that she had ‘taken a course 
which was permissible to her under the Missouri Code of Procedure, in 
joining a bill in equity to set aside the release with an action for dam- 
ages, thus seeking a complete vindication of her rights in respect of the 
subject-matter, in a single action. Nevertheless, the judge who wrote 


1158S. W. Rep. 970. 3 89 Mo. 334. 
2 Vautrain v. Railway Co., 8 Mo. 
App. 534; s.c.78 Mo. 44. 
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the opinion of the court, evidently without giving any attention to the 
matter, and forgetful of one of the most elementary principles of the 
law, thrust this dictum into his opinion: ‘*‘ The release being valid, it 
was necessary that its bar be removed by appropriate procedure, in 
order to the successful prosecution of the action at law.’’ That it was 
not at all necessary for her so to proceed, is shown by an elementary 
writer on pleading of the standing Mr. Chitty, who says that, “toa 
plea of release he (the plaintiff) may reply non est factum, or that it 
was obtained by duress, or fraud.’’ ! 

In another place the same author gives the form of a reply of fraud 
where the defendant has pleaded a release.? 

This rule of pleading was recognized in the opinions of the judges in 
Wild v. Williams,? where they refused to strike out a plea puis darrein 
continuance, setting up a release, on affidavits showing that the release 
was obtained by fraud, — holding that the plaintiff could contest the 
plea on that ground under a replication setting up the fraud. That 
the plaintiff may reply fraud, in another action at law, toa plea or 
answer setting up a release of the cause of action, has been held by 
the Supreme Court of New Hampshire,‘ and by the Supreme Court of 
Mllinois,5 in both of which States the common law system of pleading 
is understood to prevail. The same rule has been declared in Wiscon- 
sin,® and inferentially in New York,7 in both of which States there is a 
system of code procedure similiar to that of Missouri. The same rule 
obtains in Massackusetts,® in Minnesota, in Maryland,?® in Pennsylva- 
nia," and, it may be assumed, in American courts generally wherever the 
question has arisen. There is nothing sacred in a writing which has been 
procured by fraud ; and a jury of twelve fair-minded men drawn from 
the comunity at large, know what fraud is as well as a judge does, and 
generally a great deal better. There is nothing in the ancient rules of 
law, nor in any analagy of the law, which requires such a question to 
be taken from a jury and remitted to a chancellor. It is true that the 
question ought not to be submitted to a jury where the evidence, giv- 


11 Chitty Pl. 16th Am. Ed., p. 608. 7 Dixon v. Brooklyn, etc., R. Co., 
2 2 Id. 455. 100 N. Y. 170. 
3 6 Mees. & W. 490. * O'Donnell v. Clinton, 145 Mass. 
4 Webb v. Steele, 13 N. H. 230; 461. 

Hoitt v. Holeomb, 23 N. H. 555. ® Peterson v. Chicago, etc., R. Co., 
5 Chicago, etc., R. Co. v. Lewis, 38 Minn. 511. 

109 Ill. 120. 10 Ryan v. Gross 12 Atl. Rep. 115. 
6 Bossin v. Milwaukee, etc., R. Co., 41 Railroad Co. v. Shay, 82 Penn. 

56 Wis. 825, 335; Lusted v. Railway St. 198. 

Co., 71 Wis. 391. 
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ing to it its fullest effect in so far as it works in favor of the plaintiff, 
that is to say, assuming that all of his witnesses tell the truth,— would 
not authorize a chancellor to set aside such an instrument, but when 
there is such evidence there is no reason, furnished by precedents of 
the common law or by any consideration of public policy, why the ques- 
tion should not be dealt with by a jury, instead of being dealt with by 
a judge. 

In fact, a judical decision which, in the face of the settled rule 
of the common law, would take this question from a jury and remit 
it to the exclusive cognizance of a judge, sitting as a chancellor, 
would be an encroachment upon the right of trial by jury guaran- 
teed by American constitutions. After a very extensive examination 
of the cases on the subject, only a few of which have been cited 
above, the only disagreement which the writer of this note has been 
able to find among them relates to the quantum of evidence which 
will justify the judge in submitting the question to the jury. He 
has never found a case which denies the principle that where a man 
brings an action, and the defendant pleads a release of his right of 
action, he may reply fraud, and upon that issue go to a jury, if he 
have sufficient evidence tending to show fraud. 


CrepiTors’ Brits To Enforce Payment or Stock — 
In Handley v. Stutz.) the Supreme Court of the United States adhere 
to the wholesome rule that a suit in equity, against a corporation and 
its stockholders, to compel the latter to pay their unpaid subscriptions 
to stock, as a fund to be distributed among the creditors, can only be 
maintained by one or more creditors in behalf of all, and not by any 
one creditor to secure payment of his own debt to the exclusion of 
others. If this doctrine could be forced down the unwilling throats of 
some of the State courts, it would be a consummation to be wished. If, 
in addition to this, we could obliterate a lot of the State statutes giving 
remedies, by motion and otherwise, to particular creditors against 
particular stockholders, under which all sorts of unjust preferences are 
obtained, it would also be greatly to be desired. 


Dve Process or Law. — A statute of Michigan? defines the crime of 
embezzlement by any officer, agent, clerk or servant and also? provides 


1 137 U.S. 706. 2 How. Stat. Mich., § 9151. 3 Id., § 9152. 
VOL. XXV. 44 
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for the punishment of any attorney at law, or other person connected 
with the administration of justice, who collects money belonging to 
another, and fails to pay it over. A fellow who, unfortunately for the 
good name of the legal profession, was enrolled in its ranks, was ar- 
raigned in a State court of competent jurisdiction under an indictment 
for embezzlement under this statute, and pleaded guilty in the follow- 
ing words: ‘* As an attorney at law, I am guilty of embezzlement of 
$3,500, that being the amount collected and received by me.’”’ He 
“was sentenced upon his plea, and he then had the impudence to prose- 
cute a writ of error to the Supreme Court, which court, of course, 
affirmed the sentence, holding that an attorney at law was an ‘‘ agent’’ 
within the meaning of the statute above quoted. He was not sat- 
isfied with this, but, conceiving that he was deprived of his liberty 
without ‘‘due process of law,’’ contrary to the provisions of the 
fourteenth amendment to the constitution of the United States, ap- 
plied for relief by habeas corpus in the Circuit Court of the United 
States, which application was refused.!_ He then appealed to the Su- 
preme Court of the United States, under the recent statute allowing ap- 
peals in habeas corpus cases, and that court has now been obliged to 
consume public time in writing an opinion holding that the fellow had 
not been deprived of his liberty without due process of law.? This is 
another one of the numerous decisions which strongly urge an amend- 
ment of the Federal statutes in regard to the uses of the writ of habeas 
corpus. 


NEGLIGENCE: WHEN THE Court may Direct A VERDICT FOR THE 
PraintirF. — According to the theories which prevail in the State 
courts the cases are rare in which the court, in an action for damages 
grounded upon an allegation of negligence, will direct a verdict for the 
plaintiff; but here, as in other cases, where the essential facts are not 
in dispute upon the evidence, and where fair-minded men would not 
hesitate or debate in saying that the defendant had been guilty of neg- 
ligence, — in short, where this is so clear that the court would be 
bound to set aside a verdict if rendered for the defendant, —it may 
properly direct the jury to find for the plaintiff. The Supreme Court 
of the United States, in the recent case of Delaware, &c., R. Co. v. 
Converse * has maintained this proposition, — holding that ‘‘ the sever- 


1 42 Fed. Rep. 2i7. 3 11 Sup. Ct. Rep. 569. 
2 Ex parte Converse, 11 Sup. Ct. 
Rep. 191. 
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ing of a train of cars in the night time, leaving the rear portion of 
them, uncontrolled otherwise than by ordinary brakes, to make a run- 
ning switch across a public highway at grade, without any warning 
that they are approaching, is in such obvious disregard of the rights of 
a traveler on the highway, who attempts to drive across after the pass- 
age of the first section of the train, that the court is warranted in in- 
structing the jury, as matter of law, not simply that such facts are 
evidence of negligence, but that they constitute negligence.’’ In giv- 
ing the opinion of the court, Mr. Justice Harlan said: — 


‘Undoubtedly, questions of negligence, in actions like the present one, are 
ordinarily for the jury, under proper directions as to the principles of law by 
which they should be controlled. But it is well settled that the court may 
withdraw a case from them altogether, and direct a verdict for the plaintiff or 
the defendant, as the one or the other may be proper, where the evidence is 
undisputed, or is of such conclusive character that the court, in the exercise of 
a sound judicial discretion, would be compelled to set aside a verdict returned 
in opposition to it.t ‘It would be an idle proceeding,’ this court said in 
North Penn. Railroad v. Commercial Bank,? ‘to submit the evidence to the 
jury when they could justly find only in one way.’ In the present case, it was 
incumbent on the plaintiff, as a condition of his right to recover, to prove that 
the defendant was guilty of negligence, resulting in his being injured, and, 
that issue being in his favor, he was entitled to a verdict, unless it appeared 
that his own negligence substantially contributed to his injury. If the evi- 
dence was so conclusive against the defendant upon the question of its negli- 
gence that the jury could not reasonably find to the contrary, it was competent 
for the court, within the doctrines of the cases above cited, to so instruct them, 
leaving the jury to determine the question of the plaintiff’s negligence, in re- 
spect to which the evidence was conflicting.”’ 


FEDERAL AND STaTE JURISDICTION: Habeas Corpus— THe Recent 
Arrempt TO OVERTURN THE Penat Cope or Texas. — We come now 
to another decision of the Supreme Court of the United States, in 
which the counsel for a prisoner indicted for murder, undertook the 
simple, easy and commonplace task of overturning, by a Federal writ 
of habeas corpus, the entire penal code and code of criminal procedure 
of the State of Texas, under which two codes the accused had been 


1 Citing: Insurance Co. v. Doster,106 Ct. Rep. 433; Schofield v. Railway Co. 
U.S. 30, 32; 1 Sup. Ct. Rep. 18; Griggs 114 U.S. 615, 618; 5 Sup. Ct. Rep. 
v. Houston, 104 U. S. 553; Randall v. 1125. 

Railroad Co., 109 U. S. 478, 482; 3 2123 U. 8.727, 783; 8 Sup. Ct. Rep. 
Sup. Ct. Rep. 322; County of Ander- 266. 
son v. Beal, 113 U. S. 227, 241; 5Sup. 
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indicted, tried and sentenced. The theory was that these codes had not 
been properly enacted in conformity with the provisions of the constitu- 
tion of Texas, and that, consequently, they were not the law; from which 
the conclusion easily followed that a man tried and sentenced under 
them had been tried and sentenced without ‘‘ due process of law;”’’ in 
other words, without any law at all. The Federal district judge, to 
whom this application for habeas corpus was made, heard them with 
great patience, and entered into a careful investigation of the question, 
but overruled the view which they took. In the meantime they tele- 
graphed their wonderful application all over the country; the news- 
papers were full of it; editorials were written upon it, and they suc- 
ceeded in getting a great deal of cheap notoriety. From the adverse 
decision of the Circuit Court of the United States they appealed to the 
Supreme Court; and now—hine illae lachrime — that court has de- 
cided against them, and we know not where they can now go, unless 
they appeal to the Judicial Committee of the Privy Council. The 
Federal court of last resort were so stupid as to hold that the question 
whether the penal code and code of criminal procedure of Texas had 
been properly enacted, in conformity with the constitution of Texas, 
was a question for the courts of Texas to settle; and that until those 
courts should hold that they had not been properly enacted, they would 
be presumed to have been properly enacted by the courts of the United 
States. This, though not the language, was the substance of the de- 
cision. Mr. Chief Justice Fuller took the pains to write a very clear 
opinion vindicating the position of the court to the minds of every one, 
no doubt, except the lawyers who made this extraordinary applica- 
tion. And thus another segment of the cycle of the public time was 
frittered away by a senseless application to an overworked and over- 
crowded court, whose judges ought to be allowed to bestow their time 
upon questions which are really disputable. 


NEGLIGENCE: ProxtmmaTe AND Remote Cause — Loss or Goops BY 
Fire WHERE SHIPMENT Is DeLayep By A CARRIER — RESPONSIBILITY OF 
Carrier. — The decision of the Supreme Court of the United States in 
St. Louis, etc., R. Co. v. Commercial Union Ins. Co.,' written by that 
very learned, clear and able judge, Mr. Justice Gray, will commend 
itself to the approval of sensible persons. The court held that where 
a compress company was in the habit of receiving cotton in its sheds 


1 11 Sup. Ct. Rep. 554. 


YIIM 


NOTES OF RECENT DECISIONS. 679 


at Little Rock, and had a contract with a railroad company to trans- 
port such cotton to its compress which was across the river; and where, 
by reason of the delay of the railroad company to furnish necessary 
transportation under the contract, the cotton accumulated in the sheds 
of the compress company and in the street adjacent thereto, and was 
destroyed by fire, — the mere fact of the delay did not make the rail- 
road company responsible to the owners or to the insurers of the cotton 
for its loss. ‘The reason was perfectly obvious. What had happened 
was not the proximate cause of the loss, because it was not the proba- 
ble cause, in the absence of negligence that it was specially dangerous 
in regard of fire for the property to accumulate where it did. It is to 
be observed that the railroad company had not yet assumed the liability 
of a common carrier in respect of the cotton, but had merely delayed’ 
to take hold of it and carry it across the river to the compress, in ac- 
cordance with the terms of its contract. For aught that human fore- 
sight could observe, it might just as easily have been burned across the 
river at the compress, as where it thus accumulated by reason of the 
delay of the company. 


FRAUDULENT Conveyance: CHatTeL Mortcace — VERBAL AGREE- 
MENT THAT MORTGAGOR MAY KEEP UP THE STOCK AND ApPpLy THE SuR- 
PLUS TO THE PayMENT oF HIS Depts. —In Etheridge v. Sperry,? the 
Supreme Court of the United States, in a learned opinion by Mr. Justice 
Brewer, hold that where a chattel mortgage on a stock of goods pro- 
vides that the mortgagee may take possession of them and apply them 
to the satisfaction of the debt, a verbal agreement between the mort- 
gagor and the mortgagee that the mortgagor may use the proceeds of 
his daily sales to support himself and keep up the stock, and may apply 
the whole of the surplus to the payment of the debt, will not, in Iowa, 
render the mortgage fraudulent, as a matter of law.? The decision is 
based upon the law of Iowa, as laid down by decisions of the Supreme 
Court of that State, which the Supreme Court of the United States fol- 
low as a rule of decision. This decision, in connection with another 
case decided by the Supreme Court of the United States at the same 


1 The learned judge cites the fol- Association v. Dubuque, 30 Iowa, 176; 
lowing cases: Railroad Co. v. Reeves, Daniels v. Ballentine, 23 Ohio St. 532. 
10 Wall. (U. S.)176; Morrison v. Davis, 2 11 Sup. Ct. Rep. 565. 

20 Pa. St. 171; Denny v. Railroad Co., 5 Affirming the Supreme Court of 
13 Gray, (Mass.) 481; Hoadley v. lIowain19N. W. Rep. 657. 
Transportation Co., 115 Mass. 304; 
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term, raises ina striking manner the question under what circumstances 
that court considers itself bound to follow and apply the decisions of a 
State on questions of common or municipal law. In the case of Eth- 
ridge v. Sperry the decision appears to proceed entirely upon the view 
which the Supreme Court of Iowa take of the question as a question of 
common law; but in the case of Clark v. Bever,? the question arises 
wholly upon the statutes of the State of Iowa. It is a case where the 
State of Iowa created a corporation, and by its statute law prescribed 
all the powers and functions of the corporation and the terms on which 
it should issue its capital stock. It is also a case where the Supreme 
Court of Iowa held that the corporation, having issued its capital stock 
as full paid for the agreed consideration of twenty cents in the dollar, 
the stockholder was bound to pay up the remaining eighty cents for the 
benefit of the creditors of the corporation. And this is the decision, 
based as it is wholly upon the local law of Iowa, which the Supreme 
Court of the United States, in a question arising upon the same tran- 
saction, refuses to follow, holding that it has the right to override the 
- decision of the Supreme Court of Iowa, it being a question of general 
law. Ifthe decision of the Supreme Court of Iowa on a question of 
common law, to wit, the validity of a chattel mortgage, is good law and 
controlling in the Supreme Court of the United States in a case arising 
in Iowa, it should seem, for stronger reasons, that the decision of the 
same court construing and applying its own statutes ought to be good 
law, and controlling in the Supreme Court of the United States; but 
that court has, neverthelesss, held the contrary in the case last cited. 


INTERNATIONAL Law: FisHertes — Mare CLavsum — Wuat Const- 
tutes INLAND WATERS AND WHAT Is OpeN SEA. —If, in the case 
which the Canadian government has had the temerity to submit 
to the Supreme Court of the United States, the question arises 
whether Behring sea is open sea or an American lake, the court 
will not have very much difficulty in deciding it, by merely 
following the precedent which it has lately set in the case of 
Manchester v. Commonwealth of Massachusetts. ‘The court, in an 
opinion given by Mr. Justice Blatchford, worked out with the patience 
and learning which are his habit, hold that, as between nations, the 
minimum limit of the territorial jurisdiction of a nation over its tide- 
waters is a marine league from its coast; and bays wholly within its 


1 Clark v. Bever, 139 U. S. 89. 2 Supra. 311 Sup. Ct. Rep. 559. 


XUM 


NOTES OF RECENT DECISIONS. 681 


territory, not exceeding two marine leagues in width at the mouth, are 
within this limit, which jurisdiction includes the right of control over 
fisheries, whether the fish be floating or shell fish. Applying this prin- 
ciple, the court hold that Buzzard’s bay, being less than two marine 
leagues in width at its junction with the open sea, is an inland water of 
the State of Massachusetts, and subject to the jurisdiction of that 
State in respect of the right of fishing therein, and that in the exercise 
of this discretion there is nothing in conflict with the constitution of 
the United States. This decision makes the Chesapeake Bay, the Bay 
of Fundy, and for reasons somewhat stronger, Behring sea, an open 
sea, and not an inland lake belonging to any particular power or juris- 
diction. 


XUM 
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ROADS AND STREETS — ELLIOTT. — A Treatise on the Law of Roads and Streets, by 
BYRon K, ELLtioT and WILLIAM F. ELLIOT, authors of the ** Work of the Advocate.” 
Pages 742 and Ixxvi. Indianapolis: The Bowen-Merrill Company. 1890. 

Any one who has read “The Work of the Advocate,’’ by the authors 
of this work upon ‘Roads and Streets,” will take up the latter with very 
strong preposessions in its favor. The subject is one upon which it is 
not possible to write a practical book which shall have the absorbing interest 
of the former book. That was delightful to read, as well as learned, and in the 
highest degree useful. The present work is useful and learned, and withal in- 
teresting to the lawyer who is in search of the law upon a point within the 
scope of the work; for the arrangement and division of the subject are such as 
to enable him readily to find what he is in search of. The chapters are short 
and fully cover the special topics to which they are devoted. We are tempted 
to copy the Table of Contents; but as this would take a page or more of the 

REVIEW, there being thirty-three chapters in all, we content ourselves by saying 

in general that we do not think there is any topic concerning roads and streets, 

which has not a chapter devoted to it. Seven thousand cases and upwards are 
cited. The work, in short, is such as the profession would expect from the 
hands of the authors: — the one widely known as the learned chief justice of 


the Supreme Court of Indiana, and the other very favorably known by his 
writings. 


ROBINSON ON PATENTS.— The Law of Patents for Useful Inventions, by WILLIAM C. ROB- 
INSON, D, L. D., Professor of Law in Yale University. In three Volumes. Boston: 
Little, Brown and Company. 1890. 2358 pages in all. 

Hereafter no one will undertake a study of Patent Law or a careful investiga- 
tion of any important question arising under that law without the aid of Pro- 
fessor Robinson’s great work. There is no work upon the subject in the 
English language, or in any language, to be compared with it, in completeness, 
in accuracy, in logical arrangement or in scientific treatment. For the first 
time the Law of Patents has been exhaustively treated as a department of juris- 
prudence having at its foundation the same general principles that are funda- 
mental in other branches of jurisprudence. In saying this we do not in any 
degree imply that the treatise is theoretical rather than practical. On the 
contrary, because the author has built his work upon general principles of law 
and has arranged it logically, it is all the more a practical working treatise. 
The author states in his Preface five fundamental propositions on which the Law 
of Patents rests and says: *‘ It is upon the basis of these principles that the 
system of Patent Law developed in the following pages has been erected. To 
these, as to infallible criteria of truth, have been brought the statements of text- 
writers, the provisions of statutes, the judgments, definitions and discussions 
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of the courts, and whenever one has been found inconsistent with these princi- 
ples, its errors have been pointed out and its authority has been denied. It 
may surprise the reader, as it has excited the wonder and admiration of the 
author, to discover in how few out of all the abstruse and puzzling cases sub- 
mitted to our courts any substantial divergence from these principles has oc- 
curred, and with what fidelity to duty our judges have receded from their 
unsound positions wherever a more mature consideration has convinced them 
of their error. 

“It is obvious from what has been already stated that the author does not 
regard the decisions of the courts in patent cases as simple judgments on the 
issues presented by the pleadings. On the contrary, there are, in numerous in- 
stances, elaborate essays, sometimes almost treatises, either on the whole body 
of the law or on a special topic, emanating from the minds of learned jurists, 
after long investigation and a close analysis of the conflicting arguments of 
acute lawyers and skillful experts, and announcing with carefulness of diction 
snd thoughtfulness of statement the conclusions of law or fact at which the 
writers have arrived. - - - ~- Illustrious in the eyes of their professional 
brethren at large as are the judges from whom these opinions have proceeded, 
their highest honors are and ever have been won from those who are familiar 
with their efforts to develop and elucidate what one of the greatest of their 
number long ago aptly called ‘the metaphysics of the law.’ The author feels 
that he need offer no apology for his profuse citations from decisions of this 
character, and that not one will be found superfluous by any reader who desires 
to understand the subject he considers.” 

The author has studied the subject from its sources and has followed through 
every case in the American and English reports, and ‘all the various treatises 
and statutes bearing upon the subject. It has been a labor of many years; 
and the care that has been exercised in every stage of the work is illustrated in 
the fact that, although it went to press in the spring of 1888, the publication was 
not made till the autumn of 1890. In order, therefore, to bring the work down 
to the time of publication, cases published since the spring of 1888 have been 
collected and digested in an Appendix. 

The necessity of doing this doubtless suggested to the author the excellent 
plan he announces for keeping the work a cemplete collection of patent law; 
that is, his proposal toissue similar digests of cases involving questions of 
Patent Law, with suitable annotations, at such intervals as the profession may 
require, until the work itself may need enlargement or revision. 

The work is divided into four books, treating of the following subjects :— 

I. Of Patentable Inventions. 

II. Of Inventors and Patentees. 

Ill. Of Letters Patent. 

IV. Of Wrongs and Remedies. 

The table of contents occupies fifty pages, and the table of cases nearly a hun- 
dred pages. The author has intended in citing casesto refer in every instance to 
all the reports in common use in which a case appears; and in the table of cases 
all the reports in which a case is found are referred to. The index covers a 
hundred and sixty-five pages in small but distinct type. It is an index that en- 
ables one to find what he is looking for; — an index as remote as possible from 
the machine-made thing found at the end of some law books, made without in- 
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telligence and serving merely to cover a certain number of pages with printer's 
ink. 

In conclusion we would say that the work is an honor to our nation, which 
has admittedly produced the best law treatises of modern times. It is the re- 
sult of a profound study of the principles of the subject and of an intimate 
knowledge of the rules and the practice of patent law. Not the least of the 
merits of the work is that it is written in good English, strong, terse and ac. 
curate. 


GENERAL DIGEST OF THE UNITED STATES, VOL. V. Annual for the year ending Septem- 

ber, 1890. Lawyers’ Co-operative Publishing Company. Rochester: 1890. 

The writer has made every-day use of this volume since it came out some 
three months ago, and is able to say that it is a performance worthy of the 
highest praise. Within its lids about twenty-one thousand cases are digested 
in over fifty-two thousand paragraphs; each paragraph containing a distinct 
point of law. The publishers solicit a test and a comparison with any other 
work of the same kind. They are standing on perfectly sure footing in so 
doing. They have but one rival, and that is the American Digest, of the West 
Publishing Company, of St. Paul; a work which is also worthy of great praise, 
It would be hard indeed, to discriminate between two works of such merit, 
Competition in this instance has induced perfection. We have constantly made 
use of both; but, for some reason not exactly explainable, we have drifted into 
the use of the General Digest for the last few months, rather than its rival, 
This work aims to cite all publications in which cases are reported; the official 
reports and all the unofficial publications. We notice that it includes in its 
unofficial list, the American State Reports, which is, in a certain sense, a rival 
for professional favor with the Lawyers’ Reports Annotated, published by our 
friends at Rochester, who publish this digest. Even local publications, like 
the Kentucky Law Reporter and the Ohio Law Journal, are cited; and 
so is the Criminal Law Magazine, the Central Law Journal, the Insur- 
ance Law Journal, the Interstate Commerce Commission Reports, the 
Interstate Commerce Reports, the American and English Corporation 
Cases, the American and English Railway Cases, the American Law Register, 
the Albany Law Journal, the New Jersey Law Journal, the Philadelphia 
Legal Intelligencer, the Pittsburg Law Journal, the Railway and Corpora- 
tion Law Journal, the Virginia Law Journal, the Washington Law Reporter, 
and the Weekly Notes of Cases. Selections are also furnished from the 
current English reports, and the publishers state in their preface that they 
give important cases from Canadian reports. It contains all the points of a 
good digest, including a table of cases criticized, which lawyers who know 
how to use such a table always find of great value, 

One circumstance connected with this publication is, however, to be regretted. 
Many cases are digested as they appear in the publications of the West Pub- 
lishing Company, although they have not yet appeared in the official reports. 
Perhaps it is not too much to say that the greater portion of the work of this 
volume is of that character. As the West Publishing Company are doing this 
work, there is no reason why the publishers of another digest should do it 
also. The Wests are presumably capable of furnishing a digest of their own 
reporters, and it would seem to be a gratuitous and somewhat officious task for 
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avother publishing house to engage in the same work. Neither of these houses 
is giving us a digest of the official reports. Neither of them has been able to 
devise any scheme, nor can they devise any scheme, by which to give us 
such a digest unless they wait in every instance until a case has been 
published in the official series before digesting it. Their tables of cases with 
parallel references and all the schemes which they have been able to invent are, 
so far, complete failures. The Co-ops should enter upon this office, of giving 
us a digest of the official reports, and if they do not enter upon it, they will die, 
and they deserve to die. 


STATUTES OF THE CONGRESS OF THE UNITED STATES OF AMERICA, PASSED AT THE FIRST 
SESSION OF THE FIFTY -FIRST CONGRESS 1889-1890: Washington: Government Printing 
Office. 1890. 


We are indebted for this volume to Hon. Nathan Frank, who was a member 
of the Congress at which the laws included in it were enacted. The country 
has passed its judgment upon that Congress, and that judgment has been un- 
favorable in the extreme. The judgment may have been a hasty one: we do 
not offer any opinion upon this subject, as it would take us into the domain of 
party politics, which this publication does not intend to enter. No doubt, 
much of the legislation between the lids of this large volume is useful and 
wholesome. 

We notice eighteen special acts granting American registers to foreign built 
vessels. This calls attention tv the fact that, by our navigation laws, a foreign 
built vessel cannot fly the American flag or have an American register. Now, 
under the operation of our tariff laws, the cost of building and fitting out ships 
is so much greater than in Great Britain, that we cannot put ships upon the sea, 
built in this country and fitted out here, which can compete in the carrying 
trade with those built and fitted out in Great Britain. We can only do this 
where we can surround our ships with the same protective tariff with which we sur- 
round our manufacturing industries on land; and the only class of our ships which 
we can keep inside of such a Chinese wall are our coast-wise ships. We can pro- 
tect them, and do protect them by a law prohibiting foreign bottoms and foreign 
flags from engaging in our coast-wise trade. Our policy of ahigh protective tariff 
and of a navigation law which prevents our American ship-owners from buying 
their ships where they can buy them the cheapest, has operated to drive our 
merchant marine almost entirely from the seas. We have already pointed out in 
this publication the shameful instance of the Pacific Mail Steamship Company 
being obliged to have a ship built for them in Great Britain and placed in their 
line under a British register, under the British flag, manned by British officers, 
and subject to be taken at any time by Great Britain as a troop ship, even in the 
event of a war with us. The name of that steamer is the China, and she is now 
in the trade between San Francisco and Yokahoma; an American ship, owned 
in essence and substance by Mr. Jay Gould: owned in law by the Pacific Mail 
Steamship Company of which Mr. George Gould, son of Mr. Jay Gould, is 
president. When Mr. Blaine returned from his tour in Europe in 1888, he came 
on the steamer City of New York, that steamer making its first trip. That 
steamer and its twin ship the City of Paris, are, as is well known, owned by 
American capitalists, though floating under the British flag, under a British 
register, subject to the British navigation laws, and commanded by British 
officers. Every well-informed American that went to the Paris exposition in 
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1889, was humiliated by the spectacle of a model, in the American department, 
of the steamship City of Paris, a British ship, with a British register, a British 
flag and a British commander, built and owned by American money. One of 
our fine transatlantic steamship lines is — shame to these navigation laws — sail- 
ing under the Belgian flag. Weallude tothe RedStarLine. President Harrison 
proposes to lift us out of this condition of things by subsidizing American 
steamship lines. Most of the governments of Europe have pursued the policy of 
subsidizing their steamship lines. Germany now does it; France does it, 
What other governments do it we cannot say; nor do we offer any opinion upon 
the policy of doing it. We simply state the facts as they exist, and hold them 
up to the contemplation of that influential portion of the American people who 
read this publication. We add that if circumstances exist justifying special 
laws, in many cases, allowing foreign built ships to have American registers, 
why not pass a general law allowing foreign built ships, owned by Americans, 
to have an American register? The bad policy of dealing with this subject by 
private laws has been illustrated by the former history of American corpora- 
tions, which were principally created by charters granted in the form of private 
statutes. This led to an infinite amount of jobbery and corruption. Wesubmit 
that an American Register ought not to be granted to the owners of one foreign 
built ship unless it is granted to the owners of all. Such legislation is grossly 
partial, unjust, and in many cases probably corrupt. 

A wholesome statute is found in chapter fifty-one, page 31, in the form of an 
act to prevent the introduction of contagious diseases, and for the punishment 
of certain offenses connected with the subject. The Secretary of the Treasury 
is authorized to promulgate rules to prevent the spread of certain contagious 
diseases; certain duties are imposed upon the quarantine officials and common 
carriers with regard to the subject, and penalties are provided against common 
carriers for violating the quarantine laws. 

The act to continue the publication of the Supplement to the Revised Statutes 
contains this salutary provision: ‘‘ That the publication herein authorized shall 
be taken to be prima facie evidence of the laws therein contained, but shall not 
change nor alter any existing law, nor preclude reference to, nor control any 
case of discrepancy in the effect of any original act passed by Congress.” ! 

It will be remembered that the sergeant-at-arms of the house of represent- 
atives became a defaulter to a large amount of moneys belonging to members 
of Congress. It is not generally known that the last Congress passed an act? 
re-imbursing the members of Congress in respect of their losses thus sustained. 
It is difficult to see on what principle of common honesty any member of Con- 
gress could vote for suchalaw. The sergeant-at-arms was a person of their 
own election, and was simply made by their custom their banker, and he failed 
with a lot of their money in his custody, and left them in the same situation in 
which their regular banker would have left them if he had failed with their 
money in his custody. There is no more honesty in making up to members of 
Congress this defalcation than there would be in making up to them a loss sus- 
tained by moneys deposited in a national bank which might fail. They put the 
scamp in the office and put their money in his pockets, and trusted him, and itis 
not right that the tax-payers should re-imburse them for his breach of the trust. 

Perhaps the most important statute in this body of laws is chapter 162, 


1 Ch. 78, p. 50. 


2 Ch. 79, p. 54. 
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81. The act to organize the territory of Oklahoma. We observe in 
regard to section 9, which relates to the judiciary of that territory, that 
the language is the same as that of the organic acts of most of the other 
territories in regard to the tenure of office of the judges: ‘They shall 
hold their offices for four years, and until their successors are appointed and 
qualified.”” This, of course, means that they shall hold their offices for the 
full term of four years unless they are removed by impeachment, address, or 
other mode recognized by the constitution or law, and that they shall hold 
theirterm after the expiration of four years, until a successor shall be appointed 
and qualified. |Nevertheless, it does not admit of any doubt that various 
presidents will go on removing such judges and appointing new ones in their 
stead, before the expiration of their terms of office, for political reasons merely. 
Every administration for forty years has been guilty of this, and the present 
administration is no better than the others in this respect. We also note that 
certain general laws of Arkansas are made, by designation of the chapters in 
Mansfield’s Digest of the statutes of that State applicable to this new territory. 

The act to simplify the laws in relation to the collection of the revenue ! 
was very much needed; but the subsequent passage of the McKinley bill rend-. 
ered it necessary to simplify the simplification. 

A very important measure is the Sherman Anti-Trust Law,? entitled, ‘“‘ An 
Act to protect Trade and Commerce against unlawful Restraints and Mop- 
opolies.” This act is couched in such general terms that it can be greatly 
widened or narrowed by judicial construction. We are not aware that it has 
yet borne any important fruits, beyond satisfying the public clamor for legisla- 
tion. In fact there is a public idea that you can kill any sort of an evil by 
passing a law against it; and that you can kill it beyond a possibility of resur- 
rection if you can only get the law into the constitution. This is gross folly. 
Laws do not enforce themselves; the statute books are loaded with dead-letter 
laws, and many of the provisions of our State constitutions are dead letters, 
and no attempt is made to enforce them. The Constitutional Convention of 
Missouri, which framed the constitution of that State adopted in 1875, put in 
it a provision prohibiting parallel and competing roads from being owned by 
the same person or corporation. That ordinance has remained a dead-letter 
from that day to this. In that State the little finger of a railroad company is 
stronger than the loins of the constitution. 

In running over the general appropriation bill we are struck by the caption, 
“ Department of Labor.’”’ This illustrates the extent to which demagoguery can 
go in ignoring the restraints of the constitution. The general government has 
no power to enact police regulations concerning the subject of labor, or general 
regulations or duties of employer and employed. Still it maintains a so-called 
commissioner of labor at very considerable expense, but just what he does 
beyond drawing his salary we are at a loss to know. We do believe, however, 
that he compiled and published some valuable statistics ou the subject of 
divorce —a very peculiar kind of la bor. 

Large salaries (though not as large as those paid by Great Britain) are ap- 
propriated for foreign ministers, while the Secretaries of Legation get small 
pay; the highest$ 2,625 ayear. These secretaries do the real work, and are the 
only men who really understand the business. In most instances the office of 
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minister resident or envoy is a mere sinecure, a convenient place to put ina 
favorite politician, who cannot speak the French language, and who knows no 
more about diplomacy than an army mule. But, as it is, the social duties of 
our envoy at either of the great courts are such that he cannot perform them 
on the expenditure of his salary merely; to discharge those duties properly he 
needs to be a wealthy man, or else to have a wealthy father-in-law. 

In chapter 721, page 292, is found one of the most vicious statutes, in respect 
of the manner of enacting it, which could be held up to reprobation. It reads 
as follows: ‘* That paragraph three, of section forty-four hundred and four- 
teen of the revised statutes of the United States, be amended to read as follows: 
* Strike out the word ‘Galena’ in said paragraph three, and insert the word 
*Dubuque.’” The constitutions of many of the States expressly prohibit the 
passing of laws revising existing laws in this way, and require the enacting 
statute not only to recite what the above statute recites, but also to recite the 
entire statute as amended, so that every member, when the bill is read, can un- 
derstand the effect of the amendment, dnd so that amendments will not be 
smuggled through in the hurry of legislative work without the members know- 
ing what they are. 

Chapter 802, page 320, being an act to adopt regulations for preventing col- 
lisions at sea, isa statute of great importance. We have not the technical 
knowledge neces sary to offer any opinion as to the merit of its various provis- 
ions, but it is highly important that definite rules should be established upon 
the subject among seafaring men, and that they should be uniform in their ap- 
plication to all flags and in all seas. The late maritime conference in Wash- 
ington, though its work was not all that could have been desired, is said to 
have done as much in this direction as could have been expected from such an 
incongruous body of men, and to have helped on the good cause somewhat. 
This calls to mind the curious fact of the extent to which the English have 
given their maritime language to the sea. Ifa Dutch and a Portuguese ship 
meet each other in mid-ocean, and their commanders hail through their trumpets, 
they hail and reply in English; and it is the general rule of the sea to adopt 
that language. Curiously enough, many of the nautical words of the English 
language were borrowed from the Scandinavian nearly a thousand years ago, 
and in later times were given back by the English to the Scandinavians in an 
altered form. This may be said of such words as larboard, starboard, and the 
like. Starboard means steerboard, and the word takes us back to a period in 
Norse naval architecture when the rudder was on the side of the ship opposite 
the gate or port side, which was pulled up against the land when the ship was 
loaded and unloaded, from whence we get the expression port side from the 
Latin porta, a gate, and the expression starboard side from the Scandinavian. 

Chapter 907, p. 426, an act making appropriations for the construction, repair 
and preservation of certain public works on rivers and harbors, and for other 
purposes, might be made the subject of an interesting chapter; but it simply 
illustrates the old story which has been truly told of every river and harbor bill 
since the American politicians became expert at swapping and jobbery. We 
have here forty pages of imperial octavo, devoted principally to push-boat navi- 
gation, with here and there, breaking out ina rare spot, a piece of useful legisla- 
tion. President Harrison, in his recent speech at Galveston, alluded to the fact 
that the policy had been entered upon of appropriating enough money in each 
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instance to carry out some definite scheme of work, instead of appropriating a 
mere dribble with which nothing of importance could be done until the next 
appropriation. 

But we are tired of turning over these dreary pages, mostly devoted to 
bridges, public buildings, appropriations and other administrative matters. 
We have got to page 550, and if the rest of the book is to be reviewed some of 
our readers will have to do it. Nor shall we undertake the review of the volume 
which embraces the acts of the second session of the same Congress. We con- 
gratulate our friead Mr. Frank on having escaped membership in the Congress 
which will assemble this winter. He refused to purchase a nomination at the 
hands of the old political fixer who works the machine of his party, in St. 
Louis, and thereby escaped the humiliation of being defeated with his party at 
the late republican Waterloo. 


RoGERS ON EXPERT TESTIMONY: Second Edition, rewritten and enlarged. St. Louis: 

Central Law Journal Company. 

This well-known work, from the hand of Professor Henry Wade Rogers, 
formerly dean of the lawschool of the University of Michigan, but lately 
promoted to the presidency of the Northwestern University, near Chicago, has 
reached its second edition in a very improved form. This branch of the law of 
evidence is one in which great interest inheres, and one which presents many 
conflicts of judicial and professional opinion. It is therefore peculiarly adapted 
to be the subject of a special treatise, such as the one before us. The treatise 
of Professor Rogers proved very satisfactory to the benchand bar. Heisa 
careful investigator, a good thinker, and a clear writer. He has found it 
necessary to go into the subject of opinion evidence generally. No treatise on 
expert testimony would be complete without a general survey of the principles 
upon which courts proceed in admitting or excluding the opinions of witnesses. 
He has also added a new chapter on the weight of expert testimony; and the new 
matter which he has added has been so large as to render necessary the renum- 
bering of his sections. In short, the work seems to have been generally recast, 
though without any change as to the arrangement of chapters. This work is well 
printed, and we cordially recommend it to the attention of the profession. 


McCLAIN’s SYNOPSES OF ELEMENTARY Law, Substantive and Remedial, and the Law of 
Personal Property, including Sales, Bailments, and Pledges, Carriers and Uhattel Mort- 
gages. For the use of Law Students, by EMLIN MCCLAIN, A. M., LL. B., Chancellor of 
the Law Department of the State University of Iowa. lowa City: Published by the 
author. 1891. 


This is a collection of six pamphlets on the following subjects: 1. Ele- 
mentary Law, Substantive. 2. Remedial Law. 3. Sales. 4. Bailments and 
Pledges (including also Innkeepers). 5. Carriers. 6. Chattel Mortgages. In 
construction, the pages look very much like those of a brief. Propositions 
of law are stated and supported by a column of cases greater or less in num- 
ber, immediately below. These cases are drawn from the various reports, 
English and American, early and late; a large number of them being late 
American decisions. One can easily see the value of these monographs in the 
hands of students who are trying to master the leading principles of the law, 
aided by competent instructors or lecturers, and with the volumes of reports 
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at hand. Weare of opinion that our Anglo-American law can only be learned, 
in its appropriate sense and as an applied science, by a study of the judicial 
reports. But text-books, including books of this kind, afford useful keys to 
such a study. We have not the experience which enables us to offer a very 
definite opinion as to the merits of these pamphlets. So far as we can see, 
they contain the outlines, or the ribs of the law, on the subjects to which they 
relate, concisely stated and free from extended explanation or detail. We are 
also glad to be able to say that Prof. McClain is an able man, and may be as- 
sumed to know what he is doing, in this as in other matters. 


INDEX-DIGEST OF THE CENTRAL LAW JOURNAL, from January, 1874, to July, 1890. By Lrnz 

8S. METCALF, JR., Editor. St. Louis: Central Law Journal Company. 189]. 

The Central Law Journal has been a useful publication under all administra- 
tions. It was founded in 1874 by the old publishing firm of Soule, Thomas and 
Wentworth of St. Louis, with Hon. John F. Dillon, then Judge of the Eighth 
Federal Circuit, as general editor, and Seymour D. Thompson as associate 
editor. Judge Dillon contributed during the first year a good deal of matter to 
the publication, but most of the detail and general work fell upon his associate; 
and doubtless a good many things went into that volume which he would rather 
had been left out. During the two following years the journal was edited by 
Seymour D. Thompson. While so editing it, he associated with him John D, 
Lawson, a young Canadian who had come to the States with the foundation of a 
good legal education, to make his fortune. In 1877 Mr. Lawson succeeded him, 
and held the post of editor for three years. He, in turn, was succeeded by Wm. 
L. Murfree, Jr., who occupied the tripod for three years, when he vacated it and 
was succeeded for one year by Elisha Greenhood. During the following year, 
1885, Seymour D. Thompson was the editor, though his name did not appear as 
such on the face of the publication. He was in turn succeeded by Wm. L. 
Murfree, Sr., who edited the paper very acceptably for three years, ending with 
1888, Since then the publication has been under the editorial charge of Lyne 
S. Metcalf, Jr., the present editor. It has changed ownership three times since 
its commencement. As already stated, its first publishers were Soule, Thomas 
and Wentworth. They published it for three years, and then sold it out to 
George I. Jones, who held it for three years, when it reverted to them so to 
speak, and was by them sold to Seymour D. Thompson. He was the sole owner 
for half a year, or thereabouts, and then took into partnership with him William 
H. Stevenson. A year later Mr. Thompson sold out to Mr. Stevenson, who 
has been its proprietor from that time to this, although it was lately incorporated, 
An illustration of its growth may be gleaned, to some extent, from the fact that 
Mr. Thompson paid Soule, Thomas and Wentworth for it five thousand dollars 
in cash at the end of its third year; that Mr. Stevenson paid Mr. Thompson 
something more than this for it, and that it has finally been incorporated (we 
believe) on the basis of its being worth one hundred thousand dollars. We do 
not, of course, assume to say what it is worth, nor would the estimate put by 
its publisher upon it in incorporating it be evidence to a business man of that 
fact; but it may be assamed that it has greatly increased in value of late years, 
It is probably as well conducted now as under any former administration, and 
continues to occupy the field which Judge Dillon marked out for it when it was 
founded, of practical legal journalism. 


the 
lica 
hot 
wi 
B 
an 
th 
w 
ti 
be 
th 
ti 
is 
th 
Ww 
at 
th 
tl 
it 
a 
is 
I 
} 
1 
YIM 


BOOK REVIEWS. 691 


+ The volume before us furnishes a striking representation of the variety of 
the contents of these thirty volumes. A set of the bound volumes of this pub- 
lication, with the present index, will be found a very extensive and useful store- 
house of case law. This index is exceedingly well constructed. 


WILLS AND INTERSTATE SUCCESSION. A Manual of Practical Law, by JaMES WILLIAMS, 
B.C.L., M. A. of Lincoln’s Inn, Barrister-at-law. Fellow of Lincoln College, Oxford, 
London: Adam and Charles Black. 1891. Boston: Little, Brown & Co. 

The author in his preface says: ‘ The justification of the appearance of 
another volume on the well-worn theme of succession is the belief of the writer 
that there exists no work which attempts in a small compass to deal at once 
with the history and principles for which the student looks, and with the prac- 
tical law essential to the layman, who is pretty sure at some time in his life to 
be a testator, an executor, or an administrator. * * * The writer trusts 
that the statement of the law is as accurate as can be expected where limita- 
tions of space prevent that complete development of principles by cases which 
is the object of works of more technical nature. Cases are seldom cited unless 
they are of unusual interest or importance. It has not been thought neces- 
sary in a book of this character to give a reference to more than one report in 
which a case occurs.’’ 

The work is composed in sixteen chapters with an Introduction, Appendix 
and Index. The Introduction treats of the origin of succession. The first 
chapter relates to the history of the Will in England, and the second chapter 
to the history of the interstate succession in England. 

Some of the early chapters of the book are of general interest but much of 
the work relates to the statute law of England, and is not of special interest to 
the American lawyer or student. This is the first of a series of volumes on 
important subjects. It is proposed in subsequent volumes by different 
authors, to deal with Real Property, Education, Public Health and Social Leg- 
islation, Principal and Agent, Marriage and Family Relations, Railways, 
Insurance, Partnership and Companies, Patent and Copyright, Banking and 
Negotiable Instruments. 


May ON INSURANCE. The Law of Insurance as applied to Fire, Life, Accident, Guarantee 
and other Non-maritime Risks. By JOHN WILDER May,authur of “The Law of 
Crimes,” etc. Third edition, revised, analyzed and greatly enlarged, by Frank Parsons. 
Two volumes. 8vo 
This work, originally published in 1874, has from the beginning been the 

leading work in this country on insurance. It is hardly necessary at this late 

day to say any thing about a work so well known to the professor further than 
to point out the additions and improvements made in this edition. The author 
having died since the publication of the second edition in 1882, the present edi- 
tion has been prepared by Frank Parsons, Esq., who has acquired an excellent 
reputation as editor by his labors in editing such standard works as ‘‘ Perry on 

Trusts and Trustees,’ ‘* Morse on Banks and Banking,” and ‘* Blackwell on 

Tax Titles.” 

The editor in his preface says: ‘*The present edition of this well-known work 
exhibits a growth corresponding to the vast increase of the business whose legal 
aspects are treated in these volumes. Every effort has been put forth to make 
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the necessary additions in a manner worthy of the hign character of the original 
structure. All relevant decisions in the United States, England, Scotland, Ire- 
land, Canada, New Brunswick, and Nova Scotia, have been examined down to 
as recent a date as was possible before going to pressin the spring. In respect 
to courts of the last resort in the United States, exhaustiveness has been the 
aim; but in treatfng the labors of other courts, decisions that are merely cuma- 
lative authority upon undisputed points have been frequently omitted. The 
new matter in text and notes is inclosed in brackets. Where possible, with due 
regard to the value of the new material, it has been consigned to the foot-notes; 
but many times a place had to be given it in the text, in order to secure harmony 
of treatment and give equal attention to matter of equal novelty and importance.” 

The editor found so much new material at hand, which it was necessary to 
use in this edition, that he was obliged to expand the treatise into two volumes, 
containing more than fifteen hundred pages. It now consists of thirty-two 
chapters, whereas the second edition contained twenty-six. Two of these are 
wholly by the editor; one on “ Beneficiariés,’’ under which he treats of desig- 
nation, when an interest rests, death and change of beneficiary, surrender of 
policy, and insurance for the benefit of husband and wife; the other on 
**Creditors,” their claims to indemnity, garnishment, and their rights as against. 
the beneficiary. The editor’s other additions are in the form of new sections 
inserted in brackets. These additions have been made with much good discre- 
tion and skill; so that the unity and method of the work as the author wrote 
it has been preserved, and the editor’s work serves to make it complete as the 
law has been developed down to the time of publication. The editor has placed 
at the head of each chapter a careful analysis of it. We think it is too elabo- 
rate to be of great use to the busy practitioner; but it will be of great service to 
one reading the book as a student. 

We heartily commend this edition of the work. 


COOKE ON LIFE INSURANCE. The Law of Life Insurance, including Accidental Insurance 
and Insurance by Mutual Benefit Societies. By FREDERICK H. COOKE, of the New York 
Bar. Baker, Voorhis & Co., Publishers. New York. 


In this work the principles and rules of law which are applicable to the con- 
tract of insurance against death or accident are well and briefly stated. The 
rapid growth of the life and accident insurance business in the United States 
since the war, has resulted in a great mass of reported cases, the bulk of which 
renders it impracticable to deal to any large extent with the opinions of the 
judges as contained in the reports in making up a text-book on the subject, 
other than by digesting and abstracting for classification the principles involved. 
Under this condition the author very properly concluded that it was desirable 
to furnish a work containing a clear and correct statement or statements of 
general and fundamental principles such as would serve as a guide, and a clue 
in unraveling the complications incident to any particular case belonging to the 
subjects involved. It is not intended to convey the idea that the book is con- 
fined to the statement of bare legal propositions in the text without illustra- 
tions other than in notes, but that the illustration is limited — sufficiently 
stated for the purpose in hand and no more. The appendix of forms applicable 
to the various phases of an insurance contract and the consequential incidents 
of proofs of death, etc., will be found useful for the purposes of reference. 
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{ue RELATION OF LABOR TO THE Law OF To-DaY. By DR. LUJO BRENTANO, Professor 
of Political Economy in the University of Leipsic. Translated from the German by 
PORTER SHERMAN, A. M., author of “ A Tariff Primer.” Together with an introduction 
by the translator. G. P. Putnam’s Sons. New York and London, 1891. 

By the translation of Dr. Brentano’s book entitled ‘* Das Arbeitsverhiiltniss 
gemiissdem Heutigen Recht,” and the translator’s introduction thereto, Mr. 
Sherman has made a valuable contribution to English politico economic lit- 
erature. Capital and Labor, and their relations to each other, has been, and 
will always be, a vexed question. The individuality that is inseparable from 
labor gives to it a distinct character whereby it stands isolated from the 
conception of those things commonly classed as commodities. In ignoring 
this fact text writers and exponents of the wages fund and like theories haye 
heretofore inculcated false doctrines that do not materialize in practice. To 
correct such errors, and through legal enactment, or otherwise, to regulate 
in a just manner the labor of the country in its relation with the elements of 
its compensation, is au undertaking that deserves well the attention of thought- 
ful and scientific economists. 

Dr. Brentano has done a great deal of good in this field of inquiry, so this 


translation comes opportunely and will go far to correct the inconsistencies re- 
ferred to. 


CONSTITUTIONAL LEGISLATION IN THE UNITED STATES, Its Origin, and Application, to 
the Relative Powers of Congress, and of State Legislatures. By JoHN ORDRONAUX, L. L, 


D., Professor in the Law School of Columbia College, N.Y. Philadelphia: T. and J. W. 
Johnson & Co. 1891. 


In our examination of this work we are forcibly reminded that the United 
States, in our day and generation is making history very rapidly. But this is 
not to be wondered at, as we have the governments of forty-four independent 
States living harmoniously together under a supervisory Federal sovereignty 
The reasons for this latter fact are made the basis upon which the author rests 
his work, his aim being the treatment of legislation as a department of juris- 
prudence, which merits indeed, more literary consideration than has been here- 
tofore accorded it; under our republican institutions, having their foundation 
in a written constitution, the science of right and of law should find its greatest 
expansion; and the knowledge of these should be widely disseminated so that 
the greatest stability of government may be successfully obtained. In this work 
the sources of representative government in the United States, together with 
its organization and development, are critically and historically stated, and the 
qualified sovereignty of the States within the Union is equally well considered. 
The distinction between the legislative and administrative functions of our 
government under the constitution, and their relations and limitations are par- 
ticularly well treated. The entire work gives evidence of careful study and 
much individual research. The conclusions of the writer are ably and logically 
drawn. 

There can be no doubt that much might be gained if a knowledge of the 
principles of the law of jurisprudence was greater among our legislators. The 
present tendency of an ignorant majority in control of the law-making power 
of the State, is to break down the conservative safeguards erected during a 
century of careful labor and thoughtful consideration. This danger may be ar- 
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rested but it can only be done by educating the citizens up to the requisite 
standard. Such works as this are calculated to that end; and while useful to 
the lawyer in his profession it is hoped they may find a wider field of service, 


DANIEL ON NEGOTIABLE INSTRUMENTS; Fourth Edition, Revised.— A treatise on the law 
of Negotiable Instruments, including Bills of Exchange; Promissory Notes; Negotiable 
Bonds and Coupons; Checks ; Bank Notes ; Certificates of Deposit ; Certificates of Stock; 
Bills of Credit; Bills of Lading; Guarantees; Letters of Credit, and Circular Notes 
Baker, Voorhis & Co., Publishers. New York. 

In July, 1876, two law journals contained each a notice of the first edition of 
Daniel’s Negotiable Instruments. Those journals, the Southern Law Review 
of St. Louis, and the American Law Review of Boston, were the ancestors of 
the present AMERICAN Law REvVIEw, and this privity of descent will, in acknowl. 
edging receipt of anew edition of Mr. Daniel’s valuable work, justify a glance at 
the estimates made of it at that time. ’ 

The notice in the Southern was an extended, minute and able discussion. 
The reviewer thought Mr. Daniel had been in too great haste to bring out his 
book and that though evincing superior conception and aptitude, he had been 
partial in treatment of some points and inaccurate in statement in discussing 
others; moreover, he had failed to cite important cases. 

In one instance the author appears to have conceded the point well taken and 
to have qualified his statement somewhat. The first edition stated that the 
doctrine that an unaccepted bill for the entire debt or fund operates as an equit- 
able assignment, “ is controverted by some of the authorities.’’ In the present 
edition the doctrine is said to be ‘‘ opposed to the current of authority in the 
United States and in England as well.’’ 

The other examples of inaccuracy are not very obvious and so far as they are 
concerned the author has not changed the original text. As to a failure to cite 
cases, an Omission sometimes is meritorious. It is a common resource for re- 
viewers to discover instances where the author has failed to cite cases which 
seem to be noteworthy and emphasize such omissions. Leading cases on a 
single point are necessarily few. Illustrative cases may be numerous. Let the 
digest-maker collect them, but the writer of a treatise, after a discreet selection, 
may well omit those, which are no more than inconspicuous members of a long 
procession. 

But aside from the minor criticisms specified, the two reviewers considered 
many parts of the work satisfactorily done. In both notices the plan of treat- 
ment was justly pronounced admirable and the style clear and logical. 

This treatise of Mr. Daniel is too well established in the favor of the profession 
to be in need of commendation. Practicing lawyers use it and like it. Nego- 
tiable securities as a branch of the science resemble a growing substance, the 
body whereof visibly expands year by year. The small troop of “couriers 
without luggage,’? which Westminster Hall sought to confine to Lombard 
street, has become a countless and diverse horde, overspreading the land. In 
Senator Daniel’s two volumes, each variety of the prolific family is held for in- 
spection and its peculiarities, function and powers in due proportion clearly 
set forth. 


